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PREFACE. 



It 19 more than three centuries since the common 
real actions have been almost wholly disused in Eng^ 
land ; their place being supplied by the action of eject- 
ment. The real actions have consequently for many 
years past attracted very little of the attention of the 
profession in that country; and the law concerning 
them is to be sought chiefly in some few ancient writ- 
ers, and in the Year Books, and other early reports. 



The action of ejectment has never been in common 
use in this part of our country ; the writ of entry on 
disseisin being found a more convenient and effectual 
remedy, and being maintainable in every case in which 
ejectment would lie. When the claimant has lost his 
right of entry, so that he cannot maintain ejectment, 
his only remedy, in England as well as in this, country, 
is by the appropriate real action. The only inconve- 
nience that has attended the use of these real actions 
with us, has arisen from the want of some digest of 
this branch of the law, and of a manual of pleadings 
adapted to our jurisprudence^ and modes of proceeding, 
which might guide the researches and abridge the la- 
bour of students and practitioners. 

In an early stage of my professional life I expe- 
rienced on several occasions the inconvenience arising 
from this circumstance, and began many years ago to 
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make collections for my own use from the ancient 
books on this subject. As the matter gradually accu- 
mulated on my hands, it was natural and , convenient 
to digest it in a regular t>rder ; and thus a large part 
of the following book had acquired its present shape, 
long before I had thought of ever making it publick. 

On quitting the bench, I proposed to myself, if my 
health should be sufficiently restored, to resume at 
some future time this my favourite study ; and accord- 
ingly on my return from Europe was meditating a re- 
newal of this undertaking ; when I found that the 
learned Professor of law in Harvard University was 
publishing a work on the same subject. This of course 
prevented any further prosecution of my purpose ; and 
for a long time I had abandoned all thought of making 
the additions necessary to prepare my book for publi- 
cation. Afterwards, however, on comparing more par- 
ticularly my compilation with the work of Professor 
Stearns, it appeared to me that the plans on which the 
two books were composed were so different that they 
would not much interfere with each other. Whilst his 
lays down and explains the principles and general rules 
of the l^w on this subject, mine enters more into the 
details, and gives the forms, which serve to illustrate 
those principles, and to show their practical applica- 
tion. In short, although if my book had not been 
nearly completed before his had been published, I 
should never have undertaken it ; yet I was induced, 
perhaps too easily, to believe that practitioners as well 
as students might still derive some advantage from the 
forms of pleadings, and the practical illustrations of 
the law, contained in the following sheets* 
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Abcmt a year after the publication of Professor 
Steams' book, a new work on the same subject, by 
Henry Roscoe, Esqinre, was published in London. I 
had never seen nor heard of Mr. Roscoe's treatise^ 
until my own was nearly half through the press. It 
seemed then too late to stop the publication of minet 
unless it had been wholly superseded by the other ; 
and from the cursory examination which is all that I 
have yet been able to bestow on Mr. Roscoe's work, 
it appeared to me that it still left room for a book de- 
voted more particularly to practical forms and entries, 
and especially to such illustrations and applications of 
the ancient law as might serve to adapt it to the prac« 
tice in this country. 

Jn the progress of this work, my attention has been 
withdrawn from it, sometimes for more than a year at 
a time, and always for several months in different parts 
of every year. Whilst the delay thus produced may 
have given me opportunity to mature my thoughts on 
some particulars, this desultory course of study has 
more frequently perhaps tended to prevent a due at- 
tention to others ; and I fear must have prevented that 
consistency -and perspicuity which I might perhaps 
have attained in some degree by an uninterrupted ap^ 
plication to the subject. One of the natural conse- 
ijuences of this course has been an occasional repeti- 
tion of the same idea in different places. On revising 
the sheets for the press I have seen some such repeti- 
tions, which however I could not conveniently expunge 
without leavmg the context imperfect or obscure. I 
shall consider myself fortunate if errors of an opposite 
and a worse kind, that is, antinomies and self-con tra- 
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dictions, shall not be found to have arisen from the 
same cause. On the whole however I permit myself 
to hope that the book, with all its imperfections, will 
be of some use to the profession, and through them to 
the community ; and that even my errors may serve 
to point out a better course to some one who shall 
undertake a new digest of this branch of the law. 

I have to add a few words as to some of the books 
referred to in the following pages, and to the manner 
of citing them. Lord Coke's Reports have been dif* 
ferently printed, sometimes with one, and sometimes 
with two pages for each leaf; and they are accordingly 
cited differently by diflferent writers. For example, 
Buckmere's case is cited as in 4 Co. 85, or 170, ac- 
cording to the edition referred to. It is not improba- 
ble that each of these modes of citation will be found 
in different parts of my treatise ; and I have to request 
the reader, when he does not find the point at the 
place indicated, to turn to the page which has double 
the number, or to that which has half the number, 
mentioned in the citation. 

Fitzherbert's JVatura Brevtum also has been printed 
with different numbers to the pages ; and I was unfor- 
tunate enough, during all the early part of my studies, 
to use a modern edition,. and to make my citations ac- 
cordingly. The original paging is that by which this 
book is commonly cited ; and it ought to be adopted in 
every work intended for publick use. Accordingly, after 
I began to think of publishing these sheets, I engaged 
a young friend, who had borrowed the manuscript, to 
alter all the citations from Fitzherbert, so as to answer 
to the pages of the original edition. 1 have had occa- 
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sioa to revise « the greater part of these citations in 
preparing the sheets for the press ; and as I did not 
find a single error in all that I examined, I have ven-- 
tured to rely with cgnfidence on the correctness of the 
whole. It may be added that the number of the pages 
in the original edition is 271, and in the other edition, 
606 ; so that if any error should still exist in this par- 
ticular, the true page may always be found, very near* 
ly, by an easy computation. 

There are also different modes of numbering the 
pages in two editions of the Year Book, which contains 
the first ten years of Edward 3. In one edition they 
are numbered progressively through the volume, mak- 
ing in the whole 542 ; and in the other, the cases > of 
each year are separately paged, as in the other parts 
of the Year Books, beginning a new series of pages 
at the beginning of each year. The book is cited in 
each of these modes by different writers. I have en- 
deavoured, for the convenience of the reader, to give 
both of the pages ; but it jvill probably have been 
omitted in some instances ; and. when the point is not 
found in the page that is mentioned, the reader will 
readily find it by computing the page of the volume,- or 
the page of the year, referred to, as the case may re- 
quire (a). 

* 

(a) For example the second year begins at page 28, and ends at page 
64. If therefore the reader is using the edition first mentioned, in 
which the pages ai« numbered progressively through the volume, and 
finds a citation of 2 £. 3. 26, or any other page under 27, he will 
know that the other edition is referred to, and he will find the page 
by adding 27 to the number in the citation. So the whole number of 
pages in the second year being 37, if the citation is of 2 £. 3. 88, or 
any other page over 37, the reader will know that the citation is made 
firom the first mentioned edition, and will find the page in the other 
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In the third chapter, containing pleas in abatement, 
I have followed the order of Comyns' Digest under 
the same title. Having mentioned this circumstance 
in the beginning of that chapter, I did not think it 
necessary to repeat in every section the reference to 
the corresponding letter and number in Comyns ; but 
considered his collection of caSes as tacitly referred to 
under every different plea in the chapter. Indeed 
throughout the work I may be considered as referring 
in like manner to the Abridgments of Comyns and of 
Viner ; although I have cited them only when there 
Beemed to be some particular occasion for it. The 
student who wishes to pursue his researches on this 
subject, will of course examine the cases, under the 
appropriate titles, in those and the Other abridgments 
of the ancient law. He will there find indeed nume- 
rous apparent contradictions. Many of these have 
been reconailed by the learning and sagacity of Lord 
Coke, in different parts of his invaluable writings ; in 
other cases the reader will be governed by the later, 
or the more weighty authority ; and when all other 
neans of deciding between conflicting cases :Aall fail 
him, he must resort to the settled principles of justice 
and of common sense ; which, as they constitute the 
basis, so they are the best expounders and interpreters, 
of the common law. 

editioQ by aubstrecting S7 from the number of the page as cited. As 
to the pages of the second year, between 27, and 37, it cannot be 
known which edition is referred to, and the reader, if disappointed in 
the one, must resort to the other ; but this difficulty cannot occur in 
any year after the second. 
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CHAPTER I. 



Of Real Jlctions in OeneraU 



Al R£ai< action is one that is brought to recover the free- 
hold in lands, tenements, or hereditaments, claimed either 
in fee-simple, fee-tail, or for life, by one who is deforc- 
ed, against him who is tenant thereof. The former is 
called the Demandant, and the latter the Tenant.^ 

In case of Ouster, or dispossession of the fre^old, the 
law has provided remedies for the injured party, varying 
according to the nature of his title and estate, and the 
manner of the ouster. The first and most simple remedy 
is an entry by the claimant; which, when lawfully made, 
puts him iota possession of the estate which he claims, as 
fully as if he had recovered the pos5essioi> by a real ac- 
tion. This right of entry is limited by our statute 1786, 
c. 1 3, to twenty years next after the right or title first 
descended or accrued ; with the usual savings in favour 
of minors and others, who are allowed ten years more 
after the expiration of the first twenty years. 

1 
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REAL ACTIONS IN GENERAL. 

CHAP. "^^^^ ^^^ ^f entry to revest an estate, of which the 

1^ claimant, or his ancestor, or predecessor, has been unlaw- 

........... fully deprived, is difibrent in some respects from the right 

or title of entry for a forfeiture on breach of a condition ; 
and also from an entry to perfect a title, or to vest an ea* 
tate, as after a devise or other conveyance. In the latter 
cases the entry is essential to the title of the claimant; and 
if not made within the time prescribed by the statute, the 
party is wholly without remedy. But in the other ease, 
the entry is merely allowed by the law as one of the re- 
medies by which the injured party may regain the posses* 
sion ; and if he has lost the right of entry by lapse of 
time or any other cause, or if he chooses to waive it, the 
law provides various actions adapted to the nature of his 
case ; which actions constitute the subject of this treatise. 

These actions are founded either on the right of pos- 
session, or on the right of property ; and a final judgment 
in either is conclusive as to the right on which it is found- \ 
ed. And as the right of property includes within it the \ 
right of possession also, a final judgment in a writ of right 
is conclusive as to the right of possession, and every 
other right or interest which the adverse party may have 
claimed in the premises. 

Of the possessory actions we have adopted into our 
law in Massachusetts only the writs of entry. The As- 
sises of Novel disseisin and of Mortdancestor (a) are in 
point of form incompatible with our practice ; and they 
are also wholly unnecessary. For the first, we make use 
of the writ of entiy in nature of an assise, and for the lat- 
ter, the writ on abatement, or on disseisin cum titulo ; 
and the proceedings in these writs of entry are as simple 
and expeditious as they would be in the assises. These 
writs of entry on abatement, and on disseisin cum titulo^ 
also supply the place of the writs of Ayelj Besayel and 
Cousinage ; and the three latter are not in use with us. 

(a) The render will find, in the Appendix, forms of these writs, 
and of some other ancient writs and entries, in real actions ; which, 
though now obsolete and out of use in this State, may conduce to 
a better and more perfect underatandixig of the law relating to 
these actions which are retained in our practice. 
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In these three last mentioned actions it is averred that the 
ancestor was seised on the day of his death, and this is a 
material averment which may be traversed ; but the writ ^ 
of entry on disseisin cum tittUo will lie on the disseisin of 
an ancestor at any time within the period of limitation ; 
and on the other hand, if the ancestor died seised, the 
writ of entry on abatement is an adequate and appropri- 
ate remedy. The only other difference between the 
writs of Ayel, Besayel and Cousinage, and the corre. 
spending writs of entry is, that the three former do not 
state the manner of the tenant's entry, but only state the 
seisin of the ancestor as the foundation of the demandant's 
title. 

The writs of entry are of a great variety of forms, 
adapted to the title and estate of the demandant, and to 
the kind of deforcement of which he complains ; and so 
complete and perfect is the ancient collection of these 
writs, that there has been But one instance of a new wri| 
of entry made in pursuance of the authority given for that 
purpose by the stat. Westm. 2. c. 24 (6). As the writs 
of entry are calculated to disprove the title of the tenant 
by showing its unlawful commencement, the first and 
most obvious division or classification of them may be 
made with reference to the manner in which the tenant, 
or the person under whom he claims, first entered, or ac* 
quired the possession of the premises. That entry may 
be tortious, as in the case of Disseisin, Abatement, or In- 
trusion ; or it may be without any wrong or trespass, as 
when it is in virtue of a conveyance from the person in 
possession. In the latter case, although the title of the 
grantee may be defeasible, yet he is not liable to an ac- 
tion of trespass for the entry (c). 

(h) The writ of entry " In Cormmili casu,^ After lands were 
made devisable, a writ might have been framed uDder this statute 
for a devisee. Perhaps it is now too late for the courts to intro- 
duce such a writ ; but it may be worthy of the attention of the 
legislature. 

(c) 8 Co. 86. Buckmere's case. Finch, L. 264, includes among 
the writs founded on a wrong, two cases of discontinuance, viz. by 
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Qfi^jf^ If the entry is made upon^the lawful owner, and he. 10 

X* thereby ousted, it is a disseimij and gives its name to the 

writ which is provided for that case. In this writ of en- 
try on disseisin, the only title to the land which the de- 
mandant sets forth is the actual seisin of himself, or of 
some ancestor or predecessor under whom he claims* 
This title is founded on the simple principle, that a per- 
son in possession of land may lawfully retain it-ag^st all 
others who cannot show a better right to it. When 
therefore the demandant has shown the seisin in himself 
or his ancestor, he has a right to call on the adverse par- 
ty to show how he was authorized to oust the former 
possessor, aud by what title he now claims the land(d). 
This same title is relied upon in the writ of right, and in 
the writs of entry on abatement and intrusion ; and in- 
deed it is i^ some measure the basis of most of the other 
real actions. In all the writs of entry the demandant 
goe^ back to an actual seisin, in himself, or in some one 
under whom he claims ; and although there are frequent- 
ly other facts stated in the declaration which are essential 
to the maintenance of the action, yet in all of thein this 
seisin is a material fact which may directly or indirectly 
be put in issue. Thus in the writ of entry ad communem 
Ugem^ if the demandant or his ancestor were never seiz- 
ed of the land, he could not have granted the supposed 
estate for life ; or the land could not have been held of 
him as tenant by the curtesy, or in dower. And the 
same remark ^applies to the writs in casu proviso^ in con^ , 
BvrnUi casuj and ad terminum qui prateriit. So the writs 
of cui in vita^ and cui ante divortiunij could not be main- 
tained, if the wife had never been seised of the demand- 
ed premises : and in the writs of sine assensu parochuBy 
oidumfuU infra (Btatem^ and dum nonfuit compos men^ 
tisy the defective conveyance supposed in the writ could 

a husband of the lands of his wife, and by a bishop, &c. of the 
lands of his church, without the assent of the chapter. The differ- 
ence is not materia] ; but it seems better to consider those only aa 
founded on a wrong, where the original entry was tortious. 

(d) 5 Mass. Rep. 336. 
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not have been made, if the respective grantors had never 
been seised of the land (e). 

The disseisin may have been committed by the tenant 
himself, or by some one under whom he claims, and the 
writ will be varied accordingly. Hence it will be in the 
quibus^ in the per^ in the per and cut, or in the post^ as 
the tenant iis more or less nearly connected with the ori- 
ginal wrong-doer. 

Again, the disseisin may have been committed on the 
demandant himself, or on some one under whom he 
claims ; and this gives rise to a further division of these 
'writs. If committed on himself, the demandant simply 
alleges his own seisin and expulsion. If committed on an 
ancestor or predecessor, the. writ is said to be cum tUulo ; 
because the demandant, in addition to the title to the landj 
on which the action is founded, must show that he is the 
heir or successor of the person disseised, which is his title 
to the action. This last rule is founded on the same 
principle that is mentioned above, to wit, that a person in 
possession, however defective his title, shall not be dis- 
possessed by one who has not a better right. Suppose, 
for example, that the present tenant holds under a dis- 
seisin committed on A. B. ; yet none but A. B. or his 
heirs can oust the tenant, or maintain any action against 
him for the recovery of the land. . 

We may trace to the same source another rule appli- 
cable to real actions, that neither party shall show a title 
in a third person unless he claims under it ; or, in other 
wprds, that each party must rely on the strength of his 
own title, and shall not prevail, merely by showing that a 
stranger has a better right than that of his adversary. 
This latter rule however does not prevent the tenant in 
a writ of entry from disproving the seisin alleged in the 
writ, by proving that a stranger was seised during the pe- 
riod in question ; neither docs it prevent him from plead- 
ing, in the writ of entry cum titulo^ that some other per- 
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(e) For a particular description of the above mentioned actions, 
the reader is referred to the appropriate titles in the following 
chapters. 
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etiAP* ^^ ^* ^^ ^^^ ^^ ^^^ sui^sed disseisee, and that so tbe 
1^ demandaat has no right to maintain the action as heir. 

,..,„..^^,_^ In tbe two latter cases, the tenant is not merely attempt- 
ing to show that the demandant's title is not so good as 
the stranger's ; but he is directly disproving the title on 
which the demandant relies for maintaining the action; 
and if he does that successfully, it is obviously the same 
in effect as if the demandant had produced no evidence to 
maintain his title aa set forth in his writ ; in which case the 
tenant would be entitled to insist on a verdict or a non- 
suit, without exhibiting any evidence of title on his part. 

If the entry complained of is made on a vacant posses- 
sion, after the death of an ancestor and before the entry 
of the heir, the writ must be founded on this abatement. 
This action is governed by the same general principles 
as the preceding, and is varied in like manner, according 
to the title and estate of the demandant, and of the tenant 
respectively ; excepting only that this must of course be 
always founded on the seisin of an ancestor. 

If the entry is made after the determination of an es- 
tate for life, and before the entry of him in remainder or 
reversion, this is an tn^rtmon, for which the writ of that 
name is the appropriate remedy. This action also resem- 
bles the writ on disseisin, so far as it respects the title of 
the demandant or of his ancestor, and the manner of the 
tenant's entry. The count in this action however con- 
tains an additional fact, which is material, and must be 
truly and correctly set forth ; and that is, the estate of 
the tenant in dower, by the curtesy, or for life. If there 
were no such particular estate, there could not have been 
such a reversion or remainder as that which is claimed by 
the demandant. 

In all the remaining writs of entry, the original entry 
under which the tenant is supposed to hold, is effected 
without any trespass, or any ouster of the person in pos- 
session. Thus when a tenant in dower, by the curtesy, 
or for life, alienes in fee, in tail, or for the life of another, 
the alienee enters lawfully on the granted premises, al- 
though he holds them by a defeasible title. Such an 
alienation is a forfeiture of the particular estate, and the 
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reversioner or remainder-roan may recover the land, after oHi^y. 
the death of the alienor, by the writ ad communem legem; |^ 

or, daring his life time, by the writ in com prouisoj or - 
in conrimUi casu. 

In these three last mentioned writs, and in all the 
others which are founded on a demise, the original entry 
for which the action is brought being lawful, thou^ 
undet a defective title, it is generally stated to have been 
by (per) the grantor ; and after one other alienation the 
writ is in the per and cui ; so that one of the degrees is 
lost ; and if there has been more than one tenant after 
him who made the first entry, the claimant is driven to his 
writ of right, or writ of entry in the post ; whereas in 
the writs on disseisin, abatement and intrusion, the entry 
of the second tenant is staged to be by the^r^^, who held 
under the defective title ; and the third makes the writ 
to be in the per and cui ; so that the claimant is not 
driven to his writ in the post, or writ of right, unless 
there are more than two tenants after the first. This 
difference between these, and the writs on disseisin, 
abatement and intrusion, may at first view appear to have 
taken place merely in consequence of the technical form 
of stating the entry ; but on examination it will appear to 
be founded on a substantial and sufficient reason. In 
these cases there is what is equivalent to three lawful 
alienations before the claimant is driven to his writ of 
right, or writ of entry in the post ; and there are no more 
than three such alienations where the original entry was 
tortious. A person in possession under a lease for life, or 
as tenant in dower or by the curtesy, has a title and estate 
which is certainly not less respected in the law than that 
of a disseisor ; and the wrong which he commits in un« 
dertaking to dispose of the fee is perhaps not greater' than 
that of him \^ho undertakes to convey land which he has 
acquired by disseisin. This reason applies with still more 
force to the writs, dum fuit infra atatem^ and dum non 
fait compos mentis^ inasmuch as the infant, or insane per- 
son, cannot be considered in any sense a wrong-doer ; and 
their grantee enters by force of a conveyance, which 
though defeasible for want of capacity in the grantor, tB 
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I. 



apparently lawful and good (/). So in the case of a 
grant by a disseisor, abator, or intruder, or by a tenant 
for life, the grantee enters under a conveyance apparently 
lawful and good, but unavailable on account of the defec- 
tive title of the grantor. There is therefore no reason 
why a conveyance in fee by a tenant for life should not 
have as much effect as a like conveyance by a disseisor. 
In each case the grantor has the actual possession, iflaim- 
ing the fee simple ; and the grantee may on proper inqui- 
ry learn the nature of his title and estate, equally well 
in both cases. The conveyances do not indeed in either 
case make a good title to the land, but they furnish per- 
haps as strong a presumption in favour of the grantee in 
one case as in the other. 

If a tenant for years, or a terRint for the life of another, 
or the assignee of either of them, holds over after the 
expiration of the term, the remedy is by the writ of entry 
ad terminum qui prceteriit. 

If a husband conveys the land of his wife, she , may 
recover it after his death, or after a divorce a vinculo ^ by 
the writ of Cui in vita, or Cui ante divortium ; and if 
she dies without having recovered it, her heir may main- 
tain the writ of Sur cui in inta, or Sur cm ante divortium. 

So if the minister of a parish undertakes to convey 
the parsonage land without the consent of his parish, his 
successor may recover it by the writ of Sine asseyisu pa^ 
rochicB. 

In all the preceding cases, of entry (g) under or by 
virtue of a conveyance, the grantor is supposed to claim, 
or to undertake to convey, an estate greater than he was 
entitled to. In the two succeeding cases, which are also 
founded on conveyances, lawful in point of form, but in- 
sufficient and defeasible, the grantor is supposed to have 
had a sufficient estate, but to have been* incapable of 
making any valid conveyance of it. This happens, first, 
when he is under the age of twenty-one years, in which 

(f) See 2 Inst. 153, 154. 

(g) That is the original entry, stated in the writ as the founda- 
tion of the tenant^s title. 
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ease he, or bis heir, may recover the land bj the writ of chap. 
Dumfait mfra atatem ; and secondly, when be is not of .,, 
sound mind, in which case the remedy is by the writ of ___...«.^ 
Dum nonfuU compos mentis. 

The writ. Causa matrimonii prtdocuti^ has not, been . 
adopted in our law, and probably would not now be 
maintainable in the English courts. 

In all the cases above mentioned, of a conveyance of 
a greater estate than the grantor was entitled to, where 
the conveyance operated as a discontinuance, it took away 
the right of entry, and the claimant had no remedy but 
by the action adapted to his case. But this discontinu- 
ance is now prevented by the operation of divers statutes, 
and the claimant is not driven to his action, unless when 
by his own laches or other circumstances he has lost his 
right of entry. 

The writs of entry being thus accurately adapted to 
the cases for which they were respectively designed, did 
generally present in a brief, but clear and precise form, 
the gist of the action, or point on which it was founded ; 
and of course the tenant was generally enabled, by a 
short and simple plea, to put in issue the title to the land in 
dispute. The consequence is that we find very few special 
pleas in bar in real actions, and a great variety of pleas 
to the writ, and to the action of the writ. If the action 
was misconceived, the tenant in many instances could 
not safely traverse the title as stated in the writ, by 
pleading the general issue.; because that might present 
some title under which be did not claim, and exclude the 
consideration of that on which he relied. As for exam- 
ple, if it is stated in the writ that he has no entry but bj 
A. who disseised the demandant ; if he pleads that A. 
did not disseise, he must be prepared to prove a right of 
entry in A. But suppose that A. never had, nor claimed, 
any right to the land, and that B. had a right of entry, 
and that it was he who entered and demised to the ten- 
ant ; the latter cannot avail himself of this ground of 
defence under the general issue, nor under any other 

2 
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CHAP. P^^^ ^^ ^^^ ^^ ^^^ present aetion (h); he must therefore 
1^ plead this mistake in the writ, and cause it to be abated, 

or amended, before he can put in issue the title of B. by 

which he holds the land. He cannot in any such case 
set forth in a special plea the title on which he relics ; 
because it is an established rule that he shall plead noth- 
ing in bar, that is contrary to the supposal of the writ. 
If, for example, the demandant declares on the seisin of 
his uncle, and an immediate descent to himself^ when in 
truth that uncle bad a son who survived him, and con- 
veyed or released to the tenant ; the latter cannot plead 
this conveyance or release in bar, because if the demand- 
ant should take issue upon it, he would virtually confess 
that the uncle had such a son, and of course that the writ 
was abateable in not having mentioned the son, or traced 
the descent through him. The tenant therefore must 
first plead darrein seisin in that son, if he was seised 
after the death of the uncle ; and if not, he must plead 
the mistake of the descent to the demandant by the 
omission of the son, and when the writ is put right in 
that particular, the tenant may plead the conveyance 
or release. So if the writ is within the degrees, and 
there is an omission of any one, by, from, or under, whom 
the tenant holds, he could not ivouch the person so omit- 
ted, because it would be contrary to the supposal of the 
writ ; he might therefore lose the benefit of the warranty 
if he were compellable to answer to the writ in that 
form. 

It appears therefore that many of these ancient pleas 
to the writ, or to the action of the writ, are absolutely 
necessary to the just defence of the tenant, and consti- 
tute in e£fect a perfect bar to the action. Several of 
them have accordingly been allowed in modem times to 
be pleaded as pleas in bar ; and we may expeet that all 
the others which are of the same description will be al- 
lowed in like manner (i). This would not<be to change 

(h) That IS, as those pleas were considered in ancient times. 
Most, if not all, of the pipas to the action of the writ, would now 
be allowed as pleas in bar. 

(i) See II Mass. Rep. 119. 
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the law, or to introduce new principles ; but to conform chap. 
our practice to the existing principles of the law ; and j. 

when our statutes or usages have changed our forms in one 

particular, to make the necessary corresponding changes 
in others. The original writ is not sued out, nor the 
count filed in our practice, as it was at the common law ; 
and man J of the ancient forms and proceedings connected 
with that circumstance are of course inapplicable or un- 
necessary here. These pleas, which were formerly class- 
ed under the general title of pleas in abatement, being 
thus frequently essential and material, will be found to 
occupy a large space in the following pages ; and it is 
hoped that even those which are not of the important 
character above mentioned, will yet repay the labour of 
the student, by giving him a more thorough and perfect 
view of the nature and requisites of the different actions. 
A Uke remark may be made as to the writs of entry ; a 
great part of which will, very seldom come into use in 
our practice ; but some knowledge of them may be useful 
as tending to display the logical symmetry and accuracy 
of the system of real actions, and must conduce to a bet- 
ter understanding of those which are in more frequent 
use. 

Many of the ancient writs of entry have fallen into 
disuse, not only because the kind of estates and convey- 
ances which gave rise to them are less common than for- 
merly, but also because their place is often supplied by 
the more simple action on the demandant's own seisin. 
Whenever the action was founded on a defective convey- 
ance which by the common law produced a discontinuance, 
or when from any cause the right of entry was tolled, 
the demandant was driven to the actioi^ which was adapt- 
ed to the nature of his estate and title, and to the manner 
of the deforcement. But such discontinuances are now 
almost, if not wholly, unknown in our law ; and if the 
claimant retains the right of entry, he may enter, and if 
resisted may maintain his action on his own seisin acquir- 
ed by that entry, and allege a disseisin by the party in 
possession (k) ; in which action he will recover if he 

(k) 4 Co. 11. Bevil'a casOr 
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CHAP. ^'^ prove a sufficient title, although it should be sudi as, 
I, without that entry, would have required a special writ 

_^.,...^ and couDt. In such a case although the tenant should 
have entered under another person, and maj even have 
held as lessee for years, still his re-entry on the present 
demandant makes him a disseisor at the election of the 
latter ; and he cannot plead in abatement, either the man- 
ner of his first entry, or that he is not tenant of the 
freehold (Z). 

So when the demandant claims as a remote heir, and 
fears that he may make some mistake in tracing and stat- 
ing the descent in the declaration, he may avoid that dif- 
ficulty, if he has the right of entry, by entering, and 
bringing the action on his own seisin. In short, in every 
case in which the claimant might bring the common ac- 
tion of ejectment, as maintained in the English courts, he 
may enter, and maintain the writ of entry in natute of 
an assise. This writ of entry, as the suit is conducted 
in our courts, is much more simple, convenient and effec- 
tual, than the action of ejectment. The original writ 
and declaration are shorter and more simple than in the 
ejectment ; and there is no inconvenient fiction to encum- 
ber the record, and no necessity for special pleadings on 
either side. The demandant cannot have any title to the 
freehold which may not be proved in maintenance of his 
action, provided it be accompanied by a right of entry ; 
and the tenant, under the general issue, may prove in his 
defence any similar title on his part. The judgment is 
more effectual, because it settles conclusively the right of 
possession as between the parties ; whereas the action of 
ejectment may be repeated indefinitely, as long as the 
parties choose (m). 

(I) Co. LiL 256. b. § 430. 296. b. n. 1. This is not like the case 
cited from 3 Lev. 35. in Co. Lit. 271. a. d. 1. because in that case 
there was an actual subsisting term ; but in the case here supposed, 
the term for years granted by the disseisor is extinguished and de- 
termined by the entry of the disseisee. 

(m) See 6 Co. Rep. 9. Ferrer's case, as to the inconveniences of 
the action of ejectment. 
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The process also, and all the proceedings, in this and all ohap« 
the other real actions in our practice, are short and simple, |^ 

not embarrassed with any useless forms, nor exposed to ■ 

any peculiar causes of delay. The form of the original 
writ in all the common civil actions is prescribed by our 
statute 1784, c. 28, and is in general the same in real, as 
in personal actions. This skeleton of a writ contains no 
intimation of the nature of the action ; but merely re- 
quires the defendant or tenant to appear and answer to 
the plaintiff or demandant ; leaving it to the latter to fill 
the blank in the writ with << a plea of land," or <^ a plea of 
debt," " of covenant broken," « of trespass," &c. accord- 
ing to the nature of his demand. This is followed by 
the count or declaration, the whole of which is inserted 
in the body of the writ before the writ is served. The 
nature of the action therefore is determined in every 
case by the declaration, which thus constitutes part of the 
original writ. 

The writ is sued out and served as it is. in personal 
actions ; excepting that if the tenant is arrested, his own 
bond, without any surety, is taken for his appearance (n). 
The tenant is required to appear at the first term ; and 
he is not entitled to any peculiar indulgence or delay in 
the progress of the suit. The courts may in their dis« 
cretion allow him a continuance at the l^rst term, and they 
frequently do so, when it appears necessary, to enable 
him to investigate his title and prepare for his defence ; 
but this is not demandable as a matter of right. There 
is therefore in our practice no Attachment after the sum- 
mons,^ or service of the original writ ; but if the tenant 
neglects to appear upon such a service, be is defaulted, 
and the declaration contained in the original writ is there- 
upon taken and deemed to be true, and the demandant 
has judgment accordingly (o). There is of course no 
Diairess^ Grand cape^ Saver default^ Essoin, nor Petit 
cape. 

The premises demanded must be described in the count 
with as much precision as in any common conveyance or 

(n) Stat. 1795, c. 75. (o) Stat. 1784, c. 28. 
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CHAP» assurance of land. The tenant therefore maj always know 
I, what land is claimed, and is never entitled to demand a 

__._^ View. The court may, on the motion of either party, 
order a view by the jury, when it appears necessary to a 
JQSt decision of the cause (p) ; but this is not demanda- 
ble of right ; and when granted, it is had after the jury is 
empannelled. The purpose of this view is to enable the 
jury the better to understand the evidence respecting the 
monuments, lines and boundaries, of the land, and they 
return immediately into court to hear and determine the 
cause ; so that the view does not delay the final judgment 
in the action. 

Voucher is allowed here ; but it is only for the purpose 
of giving to the warrantor formal notice of the action 
which is pending against the tenant, so as to enable the 
warrantor to furnish or suggest any means of defence to 
the action, if he is apprized of any that may not be 
known to the tenant, or not within his power. It is con- 
sidered also as making him so far a party or privy to the 
action, that he is concluded by the final judgment, if it is 
against the tenant ; and that in a subsequent action against 
him on his covenants of warranty, he will be estopped to 
deny the title by which the tenant was evicted. We 
have never proceeded in this State to render a judgment 
for the tenant to recover over in value against the 
vouchee ; excepting indeed in the case of common re- 
coveries, which are considered here, as they are in Eng- 
land, merely as conveyances and assurances, and in which 
we follow the forms of the common law. In other cases 
the vouchee does not formally enter into the warranty, 
nor does the demandant count against him. Of course 
there is no Counterplea of the voucher^ as it is indifferent 
to the demandant whether it is rightly made or not. 
There is also no Counterplea of the toarranty ; because 
if the vouchee is not bound to warrant the land, he <fan- 
not be prejudiced by the voucher, but may show his de- 
fence when sued on his supposed covenants of warranty. 
From this view of our practice it is obvious, that the 

(p) Stat. 1807, c. 140. 
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writ of entry io nature of an assise is preferable here to ohap« 
the action of ejectment) in all the particulars in which the j. 

latter is thought to have the preference in £ngland. And - 

it has also the peculiar advantage above mentioned of 
being final and conclusive upon the parties as to the right 
that is tried. 

Although these and other changes introduced by our 
law in the process and course of proceedings in real ac* 
tions may appear to be numerous and important, yet on 
examination they will be found not to affect materially 
the principles on which the several actions are to be 
maintained or defended. In adopting the system from 
the common law, we have extracted and retained the 
substance of th^e different writs and pleadings, and all that 
is essential in |^e law relating to them, making no altera- 
tions even in the forms, excepting in dome particulars 
where the change was required by the general course of 
our legal process, and the system of our jurisprudence. 
• If the demandant has lost the right of possession by 
a judgment against him in a possessory action, or other- 
wise, or if from the nature of his title and estate he can* 
not m^ntain a writ of entry, his only remaining remedy 
is a Writ of right, or some of the actions of the like na- 
ture. The writ of right lies only to recover lands in fee- 
simple ; and it lies concurrently with all the writs of - 
entry in which a fee-simple is demanded. When the 
demandant claims a fee-simple, in remainder after an 
estate tail, his only remedy is a Formedon ; and if he 
claims the like estate as reversioner, his most appropriate 
remedy is a Formedon, though perhaps he might also have 
a writ of right. 

The writ of right is founded on the seisin of the de- 
mandant, or of some ancestor of his ; and in the latter 
case the demandant must trace the descent to himself, 
and show with exactness how he is heir to the person on 
whose seisin he counts. There are some few grounds of 
defence to this action which require a, special plea, and a . 
few others which may be pleaded specially ; but in gen- 
eral every defence to the gist or merits of the action may 
be shown in evidence under the general issue, when 



16 REAL ACTIONS IN GENERAL. 

CHAV. coufded, as it alwajs may be, with a traverse of the setstn 

I, set forth in the count. The judgment is absolutely con- 

_....^^.. elusive as to every kind of right or interest that could be 

claimed in the land ; and the party prevailing will hold it 

<< to him and his heirs, quit of the adverse party and his 

heirs for ever." 

The writ in this action, as in all the others, is sued out of 
the Clerk's ofiGtce, and returnable into the Court of Com- 
mon Pleas, where the action may be tried ; and of course 
there is no variety and complexity of writs and processes, 
as there is in the English practice, in commencing the 
action and getting it into the proper court for trial. 

There are in the common law several writs of right, 
and actions in the nature of writs of right, which are not 
in use with us. The Precipe in ccgntCj %id the writs of 
right of Advow9ony and of right for lands in ancient de* 
mesne^ and the writ of Juris utrum^ are provided for 
titles and estates which have no existence here. The 
writ de raiiondbiU parte has never been introduced into 
our practice. If one coparcener or co-heir should occupy 
and claim the whole estate that descended from the com- 
mon ancestor, the other may enter, and maintain a writ of 
entry on his own seisin ; or if his right of entry is tolled, 
he may maintain a writ of entry on abatement ; and if he 
has lost this remedy also, he may maintain a common writ 
of right on the seisin of the ancestor. The norit of right qf 
Dower seems never to have been adopted here ; and it is 
wholly unnecessary, since the writ unde mhil habet, pre- 
scribed by our statute 1783, c. 40, may be maintained 
notwithstanding any assignment of dower in other parts 
of the husband's estate. Of all the remaining actions of 
this description, which are enumerated in Com. Dig. tit. 
Action D. 2, we have adopted only the Formedons, and 
the writ of Dower unde nihil habet. The writ of Qued 
permittat, when brought to remove a nuisance, would be 
as useful and as applicable here as in England ; but it has 
never been adopted, and our only remedy for a private 
nuisance is an action on the case. It may perhaps be 
worthy of the consideration of the legislature, whether 
they should not authorize some process like this Quod 
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permUtaij or the Assise of nuisance^ hj which the party crap. 
injured might cause the nuisance to be abated. j^ 

The action of Formedon is of three kinds, in descend* -- - ■ - 
er^ remainder and reverter. When a tenant in tail alienes 
in fee, in tail, or for the life of another, or when he is dis- 
seised or deforced, his heir after his death may recover 
the land by a writ of Formedon in descender. In this ac- 
tion the demandant must allege an actual seisin in the 
donee, by taking the profits, and must trace the descent 
accurately to himself, from the first donee, and from the 
tenant who was last seised by force of the entail. 

When the gift is made to one in tail, remainder to 
another in tail or in fee ; or to one for life, remainder to 
another m tail ; and after the determination of the first 
estate the remainder-man, or his heir, is in any manner 
deforced, his remedy is the writ of Formedon in remain^ 
der. It is said also that when the gift is to one for life, 
remainder to another in fee, the remainder-man if deforc- 
ed may maintain this action (q). The writ of Formedon ^ 
seems however to be wholly unnecessary in such a case, 
because he who claims the remainder in fee after an estate 
for life* has other adequate and appropriate remedies for 
every species of deforcement to which he may be sub- 
jected. If the tenant for life alienes and dies, the remain- 
der-man may maintain a writ of entry ad communem l6- 
gem (r), or a writ ad temwnum qui prmterUt [s) ; and 
the latter action would lie also against any tenant per 
anier tna, who should hold over after the death of cestuy 
fue vie. If the tenant for life alienes, and the action is 
brought in his life-time, it will be on the writ in consimi' 
U casu (t). And if the tenant for life dies seised, and a 
stranger intrudes, the remainder-man may recover the 
land by the writ of entry on intrusion (ti). The writs of 
Formedon seem to be appropriate to cases in which the 
gift creates an estate tail, either in the first donee, or in a 

(q) F. N. B. 217. 4 Mass. Rep. 64. 9 Mass. Rep. 501. 
(r) F. N. B. 207. G. (3) F. N. B. 201. 

(t) P. N. B. 207. B. E. (u) F. N. B. 204. D. 

3 
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remainder-man ; and if the point were of sufScient impor- 
I, tance, it might perhaps still be made a question whether 

....^..^ this action wonld lie in any other case. I have fonnd 
only one instance in which a formedon is said to have 
been brought bj a remainder-itoan in fee, after an * estate 
for life ; and that is in Fita^. Ab. tit. Formedon, 68, cit- 
ing a case in S4 E. 3 ; which year is not printed in the 
year book. Fitz. N.B. 217. D. cites 24 E. 3. but I can 
find no case on this point in the whole of that year ; and 
this is probably intended for the same case before men- 
tioned as of the 34 E. 3. The other cases cited in the 
notes to F. N. B. in the chapter of Formedon in Remain- 
der, contain only opinions advanced in argument; and 
there is not, I believe, any precedent of a writ or count 
of this kind in the Register, in Fitz. N. B. nor in the en- 
tries of Rastal, or Coke. Fitzherbert, in the place first 
above cited on this point (x), does not state it as a settled 
rule; and in Bac. Abr. tit. Rem. and Rev. (vol. v. p. 
833, ed. 1798,) which treatise is^said to have been writ- 
ten by Lord Chief Baron Gilbert, it is said in a like case, 
that the books are not agreed whether a formedon will lie. 
If the remainder has been once executed, that is, if the 
remainder-man, or his heir, has been lawfully seised by 
force of the gift, they cannot afterwards maintain a forme- 
Qon in remainder. In such a case, if the tenant in pos- 
session is ousted, he may have a writ of entry on disseis- 
in ; and if the heir in tail is deforced, his remedy is by 
a formedon in descender. In the formedon in remainder, 
the demandant must allege an actual seisin in the firsi 
donee, but is not required to allege it in the donor. 

If lands are given in tail, and the donee or his heirs die 
without issue, the donor or his heirs may recover the land 
by the action of Formedon in reverter. In this aotioa 
the demandant must allege an actual seisin both in the 
donor and in the -donee ; and if he claims as heir, he must 
trace the descent accurately from the donor to himself. 
He is not required to trace the descent on the part of the 
donee, because he is a stranger to that pedigree ; and of 

(x) N. B. 217. 
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course he need not name anj one whoirwas seised as is- obap. 
sue of the donee, but inaj state merely that the donee j, 

died without issue. This averment means, not that the .^.,.^.,__« 
donee never had issue; but, that the. donee is dead, and 
that there is not any of his issue now living (j/). 

The general issue in each of these three actions is a 
traverse of the supposed gift, which is a denial that there i 

ever was such an estate tail; and the usual form of this 
traverse is, that the supposed donor did noj; give {non ds- 
dit) the tenements in the manner alleged. When the . 
estate is created by a feo£fment to uses, or by a devise, 
the tenant sometimes pleads non/eoffavity or nondevisa^ 
vU; which ^eem to have been considered of the same 
import, in case of a feoffment or devise, as nan dedU^ 
when the count sets forth a gift (z) : but it has been de- 
cided in our courts that non dedit is the only proper ge- 
neral i^ue when the estate is created by devise ; and that 
non deuisavU puts in issue only the fact of the making of 
such a will, and the legal construction of the devise (a). 

Our law respecting the right of dower is substantially 
the same as in England. If not duly set out by the heir, 
it may be assigned by the probate court of the county in 
which the husband's estate is to be settled; or by the 
courts of common law in the county where the land lies. 
Our statute 1783, c. 40, prescribes the form \>f the ori- 
ginal writ, and of the execution. Nothing is said of the 
plaint or declaration, but from an expression contained in 
the form of execution it. appears that the action intended 
by the legislature is Dower unde nihil hab$L In this ac- 
tion the widow is entitled to damages, whether her bus* 
band died seised or not, if her dower is not set out with- 
in one month after she demands it ; and this demandcmust 

(y) 8 Co. 88. 

(z) Co. Ent. 329. 333, 334. 340, 341. CUft's Ent. 361, and tee 
Co. Ent. 338, where nonftoffavit^ in the text, is rendered ne dona 
paSf in the margin. See also Fitz. Briefe 324. Bro. General 
briefe and special declaration, 13, 14. 26. Id. Forme^on 46. 49. 
42 E. 3. 5, 6. 

(a) 5 Mass. Rep. 438. 
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Qfm;^^ be made of «< te heir, or other person having the nexl 



1. 



unmediate estate of freehold or inheritance" after the 
death of the husband. By a later statute (1816, c. 84,) 
when the husband dies seised, his widow is entitled to one 
third of the rents, incomes ^d profits, until the heirs set 
out her dower, or until it is assigned to her by the courts 
of eommon law or of probate, as above mentioned. This 
proviskm seeiM intended to enable the widow and heirs, 
when they find it mutually convenient, to occupy the es- 
tate together, or to receive their respective proportions of 
the rents, without making an actual partition of the land 
by metes and bounds (5). 

The action of Waste is a mist action, by which, if the 
Plaintiff prevails he recovers the place wasted, and treble 
damages. It lies against any tenant for life or years, by 
him who has the immediate remainder or reversion of the 
inheritance after the particular estate. I apprehend that 
we have adopted as our common law the provisions of the 
statute of Gloucester, c. 6, relating to this action ; and 
that the general principles of our law on this subject are 
the same as those in England. There is indeed one ano- 
malous provision in our statute of dower, ( 1788, c. 40,) 
which if construed literally would give an action of waste 
to one who has the reversion for life only, after an estate 
in dower. I am not aware that this clause in the statute 
has ever received a practical construction, or undergone 
any Judicial examination. 

Of real actions some are founded on a titte stated in the 
tcrity as Formedon, and Dower, and all those which are 
brought on the seisin of an ancestor or predecessor ; and 
others are founded merely on a tort or deforcement, as 
the writs of right, or of entry, when brought on the de- 
mandant's own seisin (c). The most material difference 
between these two classes is, that in the latter the de. 
mandant may include in one writ divers parcels of land 
which have come to him by several titles, provided he is 
disseised or deforced of them all at once, and by the same 
person or persons; but he cannot bring one action fordi* 

(h) 3 Pick. Rep. 475. (e) 8 Co. 86. Finch L. 363. 
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T6rB lands, when his title, as stated in the writ, is derired 
from several ancestors, or depends on several con'veyances. 
For example, if my father and uncle, co-heirs in fee-sim- 
ple, are disseised, I cannot have one ivrit of entry as heir 
to both, but must bring a separate aotion on the seisin of 
each. So if there are two gifts of different parceli^ of land, 
to A. for life, remainder to B^ in tail, B. cannot have one 
formedon in remainder for both parcels (d). There is 
also another point of difference between these actions, 
which is, that when the title is stated in the writ, the te- 
nant may traverse that title, and if he prevaUs on that 
issue he will be entitled to a verdict, however defective 
may be his own title to the land, because the result shows 
that the demandant has no right to inquire into the te- 
nant's title (6). But in the actions founded on a tort or 
deforcement to the demandant himself, his title to the 
land, and his right to bring the action, are the same, so 
that the tenant cannot traverse either of them alone. In 
this case, however, although on the general issue the te- 
nant's title may come in question, yet he is not obliged to 
go into evidence on that point until the demandant has 
proved his seisin ; which constitutes his title, both to the 
land and to the action ; and if the demandant fails in that 
particular, the tenant will hold the land without show- 
ing any title on his part. 

Again, some of these actions are adapted to reclaim an 
estate of which the demandant or his ancestor was once 
seised : and the effect of a judgment for the demandant 
U merely to restore to him that former estate ; and in 
others, the demandant is cljiiming a new estate or interest 
in the land. Of the former class are the writs of right, 
and the writs of entry on disseisin, abatement, intrusion, 
and many others. Of the latter are the writs of forme- 
don in remainder, and of dower, and all those which are 
founded on a forfeiture incurred on the part of the tenant, 
as the writs of entry in casu proviso^ and conshnUi casu^ 
mad the writ of waste. In the three last mentioned cases 
it may often happen that the demandant, or his ancbstor, 



CBAP^ 
I. 



(d) 8 Co. 170, Buckmere's case. (e) See 6 Mass. R. 339. 418. 
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CHAP. ^^ ^^^^ previously seised of the land^ (which indeed 

j^ must always be the case, unless when the demandant 

_^.^.^^^. claims as remainder-man, or assignee of the reversion ) but 

he is claiming a new estate in the tond, to wit, for the lesi- 

due of the term, to which he never was entitled until the 

forfeiture upon which his action is founded. 

Real actions are further divided into those which are 
possessory, which class includes all the writs of entry ; 
and those which are brought to recover the right of pro- 
perty. And some of each of these classes are founded on 
the seisin or right of an ancestor, and are called ancestrel; 
and the others are founded on the seisin or right of the 
demandant himself (/). These distinctions sufficiently 
^explain themselves, and do not seem io be of any practi- 
cal importance. 

• Every real action must be brought against the tenant 
of the freehold (g) ; and of course Non-tenure^ general or 
special, is always a good plea. This was formerly consid- 
ered as a plea to the person merely, and was accordingly 
classed among the pleas in abatement ; but in our prac- 
tice it is allowed to be pleaded to the action ; because, if 
proved, it shows conclusively that there is no cause of ac- 
tion against the tenant. 

So likewise any other defence relating .to the person of 
the demandant or the tenant, which might be known to 
the tenant as well before, as after, the count was filed, 
was generally in ancient times pleadable in abatement ; 
bat when it is of a kind to show that the action cannot be 
maintained by the present demandant against the present 
tenant, it may now be pleaded in bar. Such are the 
pleas of alienage of the demandant, and of the omission 
^ of any one who ought to have been joined as a demand* 
« ant or tenant, or the joining of one who ought not to have 
been joined. In the latter class, however, there is one 
exception, where the readon of the rule does not apply, 
and where accordingly the plea, though true, did not ne- 
cessarily abate the writ in ancient times, and would not 
now 'in any way defeat the action. This is, when two 
or more are sued as tenants, and one of them pleads sole- 

(P Finch U 258. (g) Finch L. 259. 6 Mass. R. 908. 
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tenancy, ^bich is not denied by tbe otber supposed co-^e« craf. 
nants. In sucb a case the demandant may proceed in j. 

the action against him who has taken the tenancy upon ...........^ 

himself, as if no other tenant bad been named in the writ. 
The reason undoubtedly is, that if the present writ were 
abated on this plea, the demandant must bring another of 
the same kind, against the tenant who is now in court, 
and who avows himself to be tbe sole owner of the land, 
and is ready to defend it ; and the present action may be 
prosecuted between these two parties without prejudice 
to any of tbe others who were named as tenants, and with- 
out any inconvenience or embarrassment as to the form of 
the proceedings. These principles as to the joinder of 
parties are for the most part the same in real, as in per-> 
sonai actions. Thus in an action of debt, or assumpMt, 
tbe omission of one who ought to have been joined as a 
plaintiff, or the joining of one who has no cause of action, 
is a fatal defect. This was formerly pleadable in abate- 
ment (A) ; but is now considered as a bar to the action ; 
and when duly proved, it produces a nonsuit, or a ver- 
dict for the defendant. So the omission of one who 
ought to have been joined as a defendant, may always be 
pleaded in abatement ; and the joinder of one who ought 
not to have been joined is sometimes matter of abatement, 
and sometimes a bar. 

There were, in the ancient common law, several pleas 
to the count, and to the writ, which are not in use with 
U8(t). The count in our piractice being always^ inserted 
in the writ, and both of them being constantly before the 
court during the- whole progress of the suit, every defect 
apparent in either may be taken advantage of by a special 
demurrer ; and defects of the kind here referred to, must ^ 
generally be apparent on the face of the writ and count. 

The law having provided a suitable action for every 
species of ouster, and having furnished writs adapted to 
all the various circumstances of the parties, it was requir- 
ed, of course, that the demandant should make use of the 
writ and action provided for his case ; and any material 

(k) Com. Dig. Abatement E. 12. 
(i) Id. G. and H. 1 to 16. 
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CHAP. 
I. 



departure from the forms prescribed was not only objee- 
tionable, as being irregular and unauthorized, but was of- 
ten of such a kind as to produce serious injury or incon- 
venience to the tenant. It followed that the various 
pleas to the action of the writ, showing that the action 
was misconceived, or that the situation of either party 
was mis-stated, furnished frequently a material ground of 
defence, and a complete bar to the action. All pleas of 
this kind would no doubt be allowed in our practice as 
pleas in bar. 

If the action was originally well conceived, and brought 
by and against the proper parties, it might be afterwards 
defeated by various circumstances ; some of which wholly 
destroyed the cause of action, and others only showed 
that it could not be further prosecuted. Of the first kind 
was the death of the demandant, or, if he sued as a cor- 
poration sole, his resignation or removal ; and of the other 
kind, was the death of one of the demandants, or of the 
tenant, or the coverture of the demandant, or of one of 
the demandants. Our law has been lately amended in 
this respect by the statute 1826, c. 70. By this act it is 
provided, that on the death of a sole demandant, or of 
one, out of two or more demandants, the heir of the de- 
ceaised may be admitted to prosecute the suit, either alone^ 
or jointly with the survivors, as the case may be ; and in 
the latter case, if the heir does not seasonably apply to be 
admitted, the surviving demandant or demandants may 
prosecute the suit alone for their respective shares or por- 
tions. It is provided also, that in case of the death of 
any one out of two or more tenants, the action may be 
prosecuted against the survivor or survivors, for such part 
or portion as they hold or claim. The like provision is 
made also for the case of the marriage or other disability 
of the demandant, or of any one of them ; so that if a 
woman demandant marries, pending the writ, her husband 
may be joined as demandant with her ; or if a demand- 
ant becomes non compos, his guardian may be substituted 
to prosecute the suit for him. It is further provided, that 
in all the above cases the courts may allow such amend- 
ments of the declaration and pleadings, and such sugges- 
tions on the record, as the case may require. 
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CHAPTER II, 

♦ 

Writ of Entry on DisseUin, 

This writ is founded on an actual disseisin, committed chap. 
hj tbe Tenant, or by some person by or after wbom the u- 
tenant entered on the land in question. -The disseisin is — — — — 
of the Demandant himself; or of some ancestor or prede- 
cessor of the demandant, under whom he claims the land. 
The simplest form of the writ is that on a disseisin of the 
demandant by the tenant ; in which case the writ and 
coant may be as follows : 

Summon T. of——, to answer to D. of , la a plea of i. Entry on 

landy wherein the said D. demands against the said T. a certain demandant*! 
piece of land with the appurtenances, situate in B. in our said disseit'w by 

county of , contaiDiDg about fifty acres, and bounded as fol- tsnant. 

lows, to wit, , of which the said T. unjustly and without 

judgment disseised the said D. within thirty years now last past, 
us it is said. And whereupon the said D. says that within thirty 
years now last past, he himself was seised of the tenements afore- 
said with the appurtenances in his demesne as of fee and right, - 
taking tbe profits thereof to the value of ten dollars by the year; 
and of which the said T. disseised him as afbresaid ; to tha damage 
of the said D.as he says, the sum of one hondred dollars. 

If tbe action had been brought on a disseisin of a hiuv 
band and wife, seised in her right, they would say^ 

" to answer to D. of——, and E. his wife, in a plea of land, 

wherein they demand in right of the said £. a certain piece of 
land, &c. of which the said T. unjustly, &.c. disseised them, &c. 
And whereupon the said D. arid E. say that within thirty years, 
&e. they were seised of the tenements afbresaid, with the appur- 
teaancas in their demesne as of fee in right of the aaid E. taking, 
&c. 



26 WRIT OP ENTRY ON DISSEISIN. 

' CHAP. If ^^ disseisin had been committed to E. before the 

n. marriage, they might say, 



-of which the said T. uojustly, &o. disseised the said E. 



whilst she was sole and unmarried, within thirty years, &c. And 
whereupon the said Q^ and E. say that within thirty years, &c. 
she, the said E. was seised of the said tenements with the appor- 
teftances in her demesne as of fee, taking the profits, &c. and 
afterwards she took to her husband the said D. (or, intermarried 
with the said D.) and of which said tenements with the appurte- 
nances, the said T. disseised her as aforesaid ; to the damage of 
the said D. and E. as they say, &c. 

Iqn the above forms, the tenant is summoned to an- 
swer to the demandant <^ in a plea of Umd^^ &c. in con* 
formity with our phraseology in all other civil actions* 
It would correspond more nearly with the English pre- 
cedents to snmmon him to answer to the demandant <^ of 
a plea that he rendef to him a certain piece of land, with 
the appurtenances, situate," &c. . The difference is not 
material ; and the form here adopted seems to be in some 
measure required by our statute prescribing the forms of 
writs in civil actions (a). 

In all writs of entry cum t%tulo\ that is, when* the de- 
mandant alleges a seisin in some ancestor or predecessor 
under whom he claims, the clause, ^^ which he claims as 
his right and inheritance," is added after the description 
of the land. Fitzherbert, N. B. 191. CD. inserts it 
also in the writ on the demandant's oi^^n seisin, when he 
claims an estate in fee-simple. But this is contrary to the 
general rule, as stated in the same book, 201. F. and in 
the Register 228 ; which rule applies to all the writs of 
entry excepting the Cui in vita ; and when the demand- 
ant claims an estate for life, or in tail, the clause is not 
only unnecessary, but improper. I have therefore omit- 
ted it ; although its insertion cannot vitiate the ^unt 
when the demandant claims a fee-simple. 

The words, <^ in a time of peace," which are always 
found in the English precedents, may no doubt be safely 

(a) Stat. J784, c. 28. 
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« 

omitted^ for the reasons given hj Professor Steams, Real ca^* • 
Actions. 155. , xu 

The ad damnum at the close of the writ is required in • 

all cases, by our statute fs^hich prescribes the forms of 
writs ; although no damages are recovered by our laws in 
this, nor in any other real action. 

If the demandant were seised as a sole corporation, the 
count will vary accordingly. For the minister of a town, 
or parish, it would be as follows : 

Summon T. to answer to D. of——, clerk, and minister of the t.^ For tlie 

said town ofB. (or, of the first parish in the said town of B.) in »»n*»^'»^« 

^ * ' town oi: parisn. 

a plea of land wherein the said D. demands against the said T. 
a certain piece of land, &c. which he claims as the right •f the « 
said t^WD (or, parish,) and of which the said T. unjustly, and with- 
out judgment, disseised the said D. within thirty years now last 
past, as it is said. And whereupon the said D. says^f that within 
thirty years now last past, he himself was seised of the tenements 
aforesaid with the appurtenances in his demense as of fee in right , 
of the said town (or, parish,) taking the profits thereof to the value 
often dollars by the year ; and of which the, said T. disseised him 
as aforesaid. 

.When the action is brought by a tenant in tail, or for life, 
on his own seisin, it is, I apprehend, unnecessary to set 
forth his estate specially. The actual seisin of the de- 
mandant at the time of the ouster is the only materfal fact 
in the writ and count ; and every man who is unlawfully 
ousted of his freehold may maintain a writ of entry to re- 
cover the possession of it. If the demandant proves his^ 
seisin, and if the tenant cannot justify the entry under 
which he holds the land, it seems to no purpose for him to 
allege that the demandant has not fully and accurately de- 
scribed his title and estate. In the case supposed, the te- 
nant^ being a mere stranger, without any right of entry, or 
any title whatever, ought not to be permitted to oust the 
demandant, and then refuse to restore the possession until 
the demandant shall show how he originally acquired his 
title to th^ land, and what estate he claims in it. 
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cHAK There deems, however, to be some confusion in the an* 

11. cient books on this subject. By the rule in the Register, 
' 228, the demandant, in a writ of entry on his own seisin, 

shall not set forth his title in tRe writ (6), excepting only 
in the writ of Cut in vita ; and there is a case in 1 Leon. 
231, to the same point. So in 33 H. 6. 14, it was decided 
that the demandant, who was a tenant in tail, in a writ of 
entry on his own seisin, should not set forth the estate tail 
in his county but should declare ^' according to the ancient 
form, to wit, (that he was seised) as of freehold;" and 
it was added that this averment would consist with any 
estate of freehold in the demandant ; and that there would 
be no repugnance, although it should afterwards appear that 
he held the land either in fee-simple, or in fee-tail (o). On 
the other hand it was held, in 21 H. 6. 26, that in such an 
action by a tenant in tail, or for life, it was proper to set 
forth his title and estate in the V)rit ; and in the note to F. 
N. B. 191. E. it is said that it should be done both in the 
writ and count. In the books of entries there are prece- 
dents of counts of both kinds. In Co. Ent, 219, there is a 
count by a tenant in tail, in which he states merely that he 
was ^' seised in his demesne of freehold ;" and in his repli- 
cation to a plea in bar, he sets forth an estate tail which he 
traces <o himself, and shows that he was seised accordingly 
at the time of the disseisin complained of. A^xA in Rast. 
Ent. 272, there is a count in the same form, to wit, that the 
demandant was ^^ seised in his demesne as of freehold ;" 
and there is nothing in the subsequent pleadings to show 
whether he claimed an estate in fee-simple, fee-tail, or for 
life. In Rast. Ent. 271 and 277, there are counts by te- 
nants in taQ in which the demandant's title and estate are 
specially set forth. 

It may here be remarked, that if the heir in tail, or the 
reversioner, or remainder-man, has never been lawfully 

(h) And see Reg. 229. 

(c) Fitz. Entre. 24. S. C. Dyer 101. F. N. B. 192. A. 
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aeised, and is daiming the land by force of the gift in tail, qi^ab. 
he must bring a writ of Formedon, and set forth specially jg^. 
the original gift, and show how he is entitled under it ; _ 
all which facts are material and traversable. But if he 
has been once lawfully seised by force of the gift, he can- 
not afterwards maintain a Formedon ; and if he is ousted, 
his only remedy is an Assise, or a writ of entry, on his 
own seisin (d). 

If it should be determined that a tenant in tail, in a 
writ of entry on his own seisin, need not set forth his U- 
lle and estate, the form may be as follows : 

Summon T. to answer to D. in a plea of land, 'wherein lie de- 3. For a te- 
mands against the said T. a certain messuage, &c. of which the "*''!* *"**'*» 
said T. unjustly and without judgment disseised the said D. within 
thirty years now last past, as it is said. And whereupon the said 
D. says that within thirty years now last past, he himself was seis- 
ed of the messuage aforesaid with the appurtenances in his de- 
mesne as of freehold, taking the profits thereof, &c. and of which 
the said T. disseised him as aforesaid. 

If this should appear to be a good and sufficient count 
for a tenant in 4ail, it would be good also in the like case 
for a tenant by the curtesy, tenant in dower, or for life. 

If, however, the tenant in tail should be required, or 
should think it expedient, to set forth his title and estate 
specially, the former part of the count may be the same 
as in the preceding case, and it may then proceed as 
follows : 

And whereupon the said D. says, that within thirty years now 4. For a te- 
last past, he himself was seised of the tenements aforesaid with tbe* >^^"\iD ^^^h 
appurtenances in his demense as of fee-tail and of right, that is to 

Bay* 

(d) F. N. B. 219. A. This principle is not controverted in the 
case of Mosley v. Coldwell, 1 Ld. Raym. 430. In that case the 
heir in tail is supposed by Treby, Chief Justice, to have entered, 
when his right of entry was tolled ; so that he was never lawfully 
seised by virtue of the gift in tail. See also 7 Ed. 4. 19, the opi- 
nion of Danby, Chief Justice ; which is extracted by Brooke, (For- ' 
medon, 47,) as the settled law in this case. 
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OHAF ^^^ ^ ^^™ ^^ ^^^ heirs lawfully issuing of the body of him the 
said D. taking the profits thereof, &c. of the gifl which one A. B. 
made of the teneineDts aforesaid with the appurtenances, to one 
£. F. and the heirs lawfully issuing of his body, from which sud 
E. F. after his decease, the tenements aforesaid with the appurte- 
nances, descended to the said D. as eldest son and heir of the said 
E. F. and of which the said T. disseised him the said D. as afore- 
said (e). 

It will be observed that the title and estate are not 
here set forth so fully aixd precisely as they are in a Form- 
edon. The gift is not explicitly alleged, and there is no 
averment of the seisin of the first donee ; and even the de- 
scent to the demandant is not traversable, as he demands 
the land by virtue of his own seisin, and not as heir. If 
it should be thought necessary to make the count stiU 
more full and particular in these" respects, it may be reli* 
dily formed from the precedents in Rast. Ent. 271 and 
277. 

The count, if it makes any mention of the estate-tail, 
will of course be varied, to correspond with the gift, and 
with the title of the demandant, that is to say, with the 
manner in which he claims to hold under the gift. 

If the action is brought by a tenant for life, who has 
been disseised, and it is thought proper to set forth his 
title and estate specially, the count in the former part of 
it may be as in the first precedent ; and he will set forth 
his estate as follows : 

9 

5. For a te- And whereupon the said D. says, that within thirty years now 

nant for life. \^g^ pBSt, he himself was seised oAhe messuage aforesaid with the 
"appurtenances in his demesne as of freehold, for the term of his 
life, taking the profits thereof to the value of fifty dollars by the 
year, [of the gift which one A. B. thereof made to him the said D. 
lor his life ;] and of which the said T. disseised him as aforesaid. 

In Rastal's Entries, 272. b. the clause, «<of the gift 
which one A. B." &c. above enclosed in brackets, is omit- 
ted. The count I suppose would be good without those 
words I and if so, the above form, omitting that clause, 

(t) Rast. Ent 271. 
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would serve for anj tenant for life ; whether he held hj chap. 
grant, or as tenant by the curtesy, or in dower. If, how- u, 
ever, it should be thought best to set forth specially the «_....«. 
estate of the demandant, that clause would be retained in 
the preceding case, and in the others the form would be va- 
ried as follows : 

For a tenant by the Curtesy. 

And whereupon, &c. he himself was seised, &c. in his demesne ^ por tenast 
as of freehold, for the term of his life, as tenant thereof by the cur- by th€ curteay. 
tesy (/), taking the profits, &e. and of which, &c. 

For a tenant in Jknver. 

^in her demesne as of freehold, that is to say, for the term of 7. por tenant 

her life as tenant thereof in dower, of the endowment of. A. D. her '^^ dowar, 
late husband, taking the profits, &c. and of which, &c. 

For a tenant for the life of another, the form would be 
as follows : 

— -4n his demesne as of freehold, that is to say, for the term of 8. For tenant 

the life of one A. B. who is stiU in full life (g), taking the profits, ^o' *t« "^« ©^ 

anotliera 
&c. of the demise which the said A. B. (oTy which one B. F.) 

thereof made to him the said D. for the life of the said A. B. and 

of which, &c. 

In all the preceding forms, the demandant himself is 
supposed to have been actually seised of the demanded 
premises, and the disseisin is alleged to have been com- 
mitted on him. If the demandant was never seised, and 
daims the land by descent, or by succession, the writ of 
entry is said to be cam titulo ; that is, besides stating 
the wrongful entry of the tenant or of the person under 
whom he holds, it sets forth specially the demandant's 
tUle^ as heir, or successor, which authorizes him to main- 
tain the action. The title thus disclosed is material and 

(f) This is the phrase adopted in our statutes, instead of '* tenant 

by the law of England." Stat. 1783, c. 86. and 1805, c. 90. ' \ 

(g) RjBal actions being local, no venue is laid in any particular 
averment in the pleadings. 
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CRAP* trftversftUe ; becaase, although it be true that the tenant 
]^ has disseised A. B. and has no just right to hold the land, 
^^^^,^^„,^^^^ yet no one but A, B. or his lawful heir, or succeflsor, can 
call in question the title of the tenant, or require him 
to justify his entry. By the bonimon law the writ of en- 
try on disseisin cum titulo lies only, when the demandant 
claims an estate *in fee-simple, of which his ancestor, or 
predecessor, was unjustly "disseised. If he claims an es- 
tate tail, his only remedy upon the ouster, or discontinu- 
ance, of his ancestor, is a writ of Formedon. If the 
ancestor was seised for the life of another, the heir had 
no action to recover the land after the decease of the an- 
cestor ; and by the English statutes on this subject the 
residue of the estate in such a case is considered as a 
chattel interest (A). By our statute of descents (t) an 
estate for the life of another descends to the heirs in the 
same manner as a fee-simple ; and it is presumed that the 
heirs would have the like remedy, in case of the ouster 
of their ancestor. 

When the demandant claims a fee-simple, and counts 
on the seisin of his father, the writ and count may be as 
9(Ali3fws : 

0. For an only Summon, T. to answer to D. in a plea of land wherein he de- 
eeisin of his mands against the said T. a certain messuage with the appurte- 
father. Dances situate, &c. bounded, &c. which the said D. claims as his 

right and inheritance, and of which the said T. unjustly and with- 
out judgment disseised A. B. the father of the said D. whose heir 
he is, within thirty years (k) now last past, as it is said. And 
whereupoi) the said D. says that within thirty years now last past 
the said A. B. was seised of the messuage aforesaid with the ap- 
purtenances in his 'demesne as of fee and right, taking the profits 
thereof to the value of twenty dollars by the year ; and from the 
said A. B. the right to the messuage aforesaid with the appurte- 
nances descended to the said D. who now demands the same, as 
the only child and heir of the said A. B. and of which the said T. 
disseised the said A. B. as aforesaid. 

(h) 29 Car. 2. c. 3. 14 Geo. 2. c. 20. (i) 1805, c. 90. 

(k) This is now the period of limitation for this actiofi, by our 
statute 1807,' c. 75. 
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If the father was seised for the life of another, the cba^« 
count inaj be the same, excepting the allegation of seisin i^^ 
in the iather ; which may be as follows : 



the said A. B. was seised of the tenements aforesaid with the 10. The like, 

appurtenancea in his demesne as of freeHold and riirht, that is to ^***° the faUi- 

er wfts eeised 
say for the term of the life of ooe G. K. who is still in full life, for the life of 

taking the profits, &c. of the demise which one L. M. thereof made Another. 

to the said A. B. foi' the life- of the said 6. K. and from the said 

A. B. the right to the tenements aforesaid with the appurtenances 

for the life of the said 6. K. descended to him the said D. who 

now demands the same as the only child, &c. 

As real estates by our statute 1805, c. 90, ^descend 
to all the children in equal shares, it seems proper in 
cases like the preceding to state that the demandant is 
the only child. At the common law coparceners were 
required to join in every action founded on the seisin of 
their ancestor. By our statute 1785, c. 62, if there is 
more than one heir, they may all, or any two or more of 
them, join in a suit for the inheritance descended to them 
from the common ancestor ; or each one may sue sepa- 
rately for his own share : and the same rule is extended 
to joint-tenants. It has accordingly been decided that 
summons and severance does not lie for co-heirs or joint- 
tenants in our courts ; as they need not include any one 
as a demandant who is unwilling to prosecute the suif (I). 

If the person who was disseised left several children, 
and the action is brought by one of them, the form may 
be varied, as follows : 



wherein he demands against the said T. one undivided third n. The like, 

part of a certain piece of land, &c. which the said D. claims as his hy one ^^^^^' 
right and inheritance, and of which the said T. unjustly and with- 
out judgment disseised F. the father of the said D. whose heir he 
is, within thirty years now last past, as it is said. And whereupon 
he says that within thirty years now last past the said F. was seised 
of the whole of the above described tenements with the appurte- 
nances in his demesne as of fee and right, taking the profits, &c. 
and from the said F. the right to the whole of the said tenements 

(I) 10 Mass. Rep. 179. 
5 
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CSAP ^^^ ^^® appurtenances descended to bis three children and co- 
heirs, to wit, the right to one undivided third part thereof to B. 
one of the children and co-heirs of the said F. the right to one 
*"""""""""""" other undivided third part thereof to S. another of the children and 
co-heirs of the said F. and the right to the remaining undivided 
third part thereof to the said D. who now demands the same, as the 
other of the children and co-heirs of the said F. and of which, &c. 

If the demandant counts on the seisin of a more re- 
mote ancestor, the form will be varied accordingly. If 
the disseisee were the grandfather of the demandant, he 
will say, 

!£• On the wi« of which the said T. unjustly and without judgment disseis- 

sin of a grand- ^^ q^ ^Jj^ grandfather of the said D, whose heir he is, within thirty 
years, &c. And whereupon the said D. says that within thirty 
years, &c. the said G. was seised, &c. and from the said G. the right, 
&c. descended to one F. as the only child and heir of the said G. 
and from the said F. the right, &c. descended to the said D. who 
now demands the same, as the only child and heir of the said F. 
and of which, &c. 

If in the preceding case the father had died before the 
grandfather, the descent would be alleged immediately 
from the latter to the demandant ; as follows : 

13. The like, and from the said G. the right, &c. descended to the said D. 

OR an imme- ^g gr|ndson and heir of the said G. that is to say, as the only child 
to the grand- of one F. who was the only child of the said G. and of which, &c. 

In this case F. is called the child, but not the heir, of 
6. because he died in the lifetime of 6. So the de- 
mandant is called the child, but not the heir, of F. be- 
cause F. never had any estate or right in the land. F. 
is named only for the purpose of tracing the pedigree of 
the demandant and showing how he is the heir of 6. the 
person last s«ised (m). 

(m) See 3 Bos. and Pul. 453, that in general in tracing a descent^ 
whenever some person necessarily intervenes between the ancestor 
and the heir, as the father between grandfather and grandson, or 
the father of a nephew between him and his uncle, that person 
must be mentioned, although the descent is immediate from the 



ion. 



i 
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If the disseisee were the uncle of the demandant, he chap. 
wiU say, „. 



>f which the said T. unjustly, &c. disseised N. the cousin of j^ p^^ ^ ^^^ 
the said D. whose heir he is, within, &c. And whereupon, &c. and phew, on the 
from the said N. for that he died without any heir of his body law- J||j^j°^'*^ *"** 
fully issuing, the right, &c. descended to the said D. who now de- 
mands the same, as cousin and heir of the said N. that is to say as 
the only child of one B. who was the brother of the said N. and of 
which, &c. 

If in the preceding case B. had survived N. so that 
the right had vested in him, he would be named in the 
writ as brother and heir ; and the descent would be al- 
leged from N. to B. and from B. to D. as in the 12th 
precedent. 

The word cousin, consanguineicSj may be applied in 
pleading to any relations of ancestor and heir, unless whea 
the ancestor is father, grandfather, or great-grandfather (n). 

The real estate of a person deceased intestate is now 
by our laws divided equally among all his children ; but 
by the laws in force before the first day of January 1790, 
the eldest son was entitled to a double portion of his 
father's estate. In order to show how this circumstance 
is noticed in pleading, as also how to trace the genealogy 
through many different ancestors, I propose the following 
case ; although by our late Statute of Limitations the writ 
of entry would be barred on a disseisin of a time so re- 
mote as is here supposed. 

A. B. was disseised in his lifetime, and died in the year 
1789, leaving Daniel, his eldest son, and two other chil- 
dren, William and Byzabeth. Daniel died in 1791, leav- 
ing two children, Daniel and Mary, who are both now 
living. Elizabeth died in 1795, without issue. William 
died in 1800, leaving two children, William and Susan, 
who are both now living. Daniel, the son of Daniel, and 

grandfather to the grandson, or from the uncle to the nephew ; but 
this rule does not extend to a descent from brother to brother. 
12 Mod. 619. Yin. Ab. Heir (L.) 

(n) The!. Dig. L. 9. c. 5. 5 17. 28, 
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CHAP. Susan, the daughter of William, join ia a writ of entry on 
II. the seisin of their grandfather. The writ and count 
__^ would be as follows : 



15. For two Summon T. to answer to Daniel B. and Susan B. in a plea of 
through"d1ffe". **"^' wherein they demand against the said T. eight undivided 
tni faUiers. sixteenth parts of a certain piece of land, &c. which they claim as 
their right and inheritance, to wit the said Daniel five undivided 
sixteenth parts thereof, and the said Susan three undivided six- 
teenth parts thereof, and of which the said T. unjustly, &c. disseis- 
ed A. B. the grandfather of the said D. and S. whose co-heirs they 
are, within thirty years now last past, as it is said. And whereupon 
the said D. and S. say that within thirty years now last past the 
said A. was seised of the whole of the above described tenements 
with the appurtenances in his demesne as of fee, taking the profits, 
&c. and from the said A. the right to the whole of the said tene- 
ments with the appurtenances descended to his three children and 
co-heirs, to wit, the right to eight undivided sixteenth parts thereof 
by the laws then in force, to Daniel B. the eldest son and one of 
the co-heirs of the said A. B. and the right to four undivided six- 
teenth parts thereof to each of the other two children and co-heirs 
of the said A. B. to wit, Wm. B. and Elizabeth B. and from the 
■aid Daniel B. the son, the right to his said eight undivided six- 
teenth parts of the same tenements with the appurtenances de- 
scended to his two children and co-heirs, to wit, the right to four of 
the said sixteenth parts to the said Daniel, one of the now demand- 
ants, as one of the children and co-heirs of the said Daniel the 
son, and the right to the other four of the said last mentioned six- 
teenth parts to one Mary B. the other of the children and co-heirs 
of the said Daniel the son : And from the said Elizabeth, for that 
she died without any heir of her body lawfully issuing, the right to 
her said four undivided sixteenth parts of the above described tene- 
ments with the appurtenances descended to her said brother Wil- 
liam, and to the said two children of her'said brother Daniel, as 
co-heirs of the said Elizabeth ; to wit, the right to two of her said 
sixteenth parts to the said William, and the right to one of the 
same sixteenth parts to the said Daniel one of the now demand- 
ants, and the right to the other of the same sixteenth parts to the 
said Mary : And from the said William the son, the right to his said 
six undivided sixteenth parts of the above described tenements 
with the appurtenances descended to his two children and co-heirs, 
to wit, the right to three of his said sixteenth parts to one William 
B. one of the children and co-heirs of the said William the son, and 
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the right to the other three of the same sixteenth parts to the said 
Susan one ot the now demandantSi the other of the children and 
co-heirs of the said William the son ; and of which the said T. 
disseised the said A. B. as aforesaid. 

If in the above case, Susan had been married before 
bringing the action, the count would be varied as follows : 

——to answer to Daniel B. and to Henry W. and Susan his 
wife in a plea of land, wherein they demand against the said T. 
eight undirided sixteenth parts of a certain piece of land, &c. 
which they claim as the right and inheritance of the said Daniel 
and Susan, that is to say, five undivided sixteenth parts thereof as 
the right and inheritance of the said Daniel, and three undivided 
sixteenth parts thereof as the right and inheritance of the said 
Susan, and of which the said T. unjustly, &c. disseised, &c. And 
whereupon the said D. H. and S. say, &c. 

There is in 3 Bos. and Pul. 453, a count in a writ of 
right, in which after stating the death of one of four co- 
parceners, it is said, ^< and /rom the said M. E. J. and 
H, the right, &c. descended to the said M. J. and H. as 
the surviving sisters and co-heirs of the said £." and 
again, after the death of Jane, one of the remaining three 
sisters, it is said, ^< and from the said M. J. afid H. the 
right, &c. descended to the said M. and H. and to the 
said John the demandant, as the surviving sisters, son, 
and co-heirs, of the said Jane." I have not noticed any 
other precedent of such a statement of the descent '; and 
it is commonly stated as in the above form, to wit, that 
the share of the deceased co-parcener descended from 
her alone io her issue, or io the surviving coparceners, 
or whoever may be entitled as her heir. 

It will be found convenient in a case like the preced- 
ing, to reduce the division at first to the lowest fractional 
parts that may be necessary in the distribution of the es- 
tate among the heirs ; and then to state the descent of 
so many of those parts, in each instance, io the respective 
heirs. In this case, for example, as Daniel has five parts, 
and Susan has three parts, of one half, it is necessary, in 
stating their proportions, to divide the whole into sixteen 
parts ; I therefore adopt this division in the first instance, 
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CHAP. 



and state the descent among the heirs of the disseisee, of 
eight sixteenth parts Xo one, and four sixteenth parts to 
,__^.__ each of the others, instead of saying that a moiety de- 
scended to one, and a quarter part to each of the others. 
Cases will often occur where, in tracing the intermediate 
descents, it will be found necessary to subdivide the 
shares into parts smaller than would be required for the 
final distribution among those who are demandants. On 
such occasions it will be most convenient to use through- 
out the lowest fractional denomination that is adopted in 
any part of the count. 

If the action is brought by a son and grandson, on the 
seisin of G. F. who was father of on^ of the demandants, 
and grandfather of the other, the form may be as follows : 

16. For a SOD to answer to D. U. and D.N. in a plea of land, wherein 

they demand against the said T. a certain messuage, &c. which 
they claim as their right and inheritance, and of which the said T. 
unjustly and without judgment disseised G. F. who was the father 
of the said D.U. and the grandfather of the said D. N. whose heirs 
they are, within thirty years now last past, as it is said. And 
whereupon the said D. U. and D. N. say that within thirty years 
DOW last past the said G. F. was seised, &c. and from the said G. 
F. the right to the said messuage, &c. descended to his two chUdren 
and co-heirs, to wit, the right to one undivided moiety thereof to 
him the said D. U. one of the children and co-heirs of the said G.F. 
and the right to the other moiety thereof to one M. N. the other 
child and co-heir of the said G. F. and from the said M, N. the 
right to her said moiety of the said messuage, &c. descended to 
him the said D. N. as the only child and heir of the said M. N. and 
of which, &c. 

If by a father, as heir to his sop, the form will be 
varied as follows : 

17. For a fath- — ..-of which the said T. unjustly, &c. disseised A. S. the son of 
biB son. ^^® ^^^^ 1^' whose heir he is, within thirty years now last past, as 

it is said. And whereupon the said D. says that within thirty years 
now last past the said A. S. was seised, &c. and from the said A. S. 
for that he died leaving no issue {o)^ the right to the said tenements 
with the appurtenances descended to the said D. who now demands 
the same as the father and heir of the said A. S. and of which, &c. 

{o) See Stat. 1805, c. 90. 
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In some of the ancient books, the French word, resoT'^ chap* 
Urit^ and the Latin, resortiebaiur^ are used in stating a u^ 

descent from a nephew to an uncle ; but the word de- ....^^^..^ 
scend cannot be improper in the preceding case. Our 
statute of distributions and descents gives to the father^ 
in the case here supposed, the whole real as well as per- 
sonal estate of the son, and in the same language in which 
it gives the estate of the father to the son ; and the plead- 
ings, which are nothing but a precise and logical state- 
ment of the party's legal right, must conform to this 
change of the law. 

If the demandant claims the land as a sole corporation, 
on the seisin of his predecessor, the count will vary ac- 
cording to the nature of the corporation, and the right in 
which the demandant claims the premises. For the 
Minister of a Parish, suing for Parsonage lands on the 
seisin of his predecessor, the writ and count may be as 
follows : 

Summon T. to answer to D. of Clerk, and Minister of the is, Foi: a Min«* 

first Parish in the said town of B. in a plea of land, wherein the "^fj °"\|l* 

t» r 1 o Misin of bit 
said D. demands against the said T. a certain piece of land, &c. predecessor. 

"which he claims as the right of the said Parish, and of which the 
said T. unjustly and without judgment disseised A. B. formerly Min- 
ister of the same Parish, and the predecessor of the said D. within 
thirty years now last past, as it is said. And whereupon the said 
D. says that within thirty years now last past the said A. B. for- 
merly minister of the Parish aforesaid, was seised of the tenements 
aforesaid with the appurtenances in his demesne as of fee, in right 
of the said Parish, taking the profits thereof to the value of ten 
dollars by the year; and afterwards the said A. B. died,. aAer 
whose decease the said D. the now demandant was duly chosen 
and settled as the Minister of the same Parish, and thereupon be- 
came and still is the lawful successor of the said A. B. therein ; and 
of which said tenements with the appurtenances the said T. un- 
justly and without judgment disseised the said A. B. as aforesaid. 

This case seems to come clearly within the statute 1 807, 
c. 75, which limits all possessory actions, on the seisin of 
a predecessor, as well as of an ancestor, to thirty years ;. 
and writs of right of the like kind to forty years. This, 
it is obvious, may sometimes produce great injustice : for 
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CHAP. ^^ ^ Minister should live forty years after being disseised, 
ij. and should from ignorance of his rights, or from collusion 

__.^ with the disseisor, omit to bring his action, his successor, 
and the parish, would be without remedy. It is also con- 
trary to the spirit of the statute 1785, c. 51, which pro- 
vides that no alienation by a Minister, without the assent 
of his parish, shall be valid any longer than such alienor 
shall continue Minister : and as he cannot convey the 
land by deed, he ought not to be permitted to deprive the 
parish of it by any other means. The case resembles 
some of those mentioned in Co. Lit. 115. a. which in 
Lord Coke's opinion were exempted from the operation 
of the Statute of Limitations of 32 Henry 8. Probably 
however no inconvenience has been hitherto experienced 
from this provision of our statute ; and if any should oc- 
cur, or be apprehended, it might be obviated by the Legis- 
lature by giving to the immediate successor five or ten 
years after his settlement, to bring his action, although 
otherwise barred. 

In all the preceding cases the disseisin is alleged to 
have been committed by the present tenant ; and it will 
be observed that in every instance, after the description 
of the demanded premises, it is said, f^ of which" (^^ de 
quibus^^) the said tenant disseised the demandant, or his 
ancestor, or predecessor. From this circumstance these 
writs have been called Writs of Entry in the Quibus» 
The same name is sometimes inaccurately applied to other 
writs of entry on disseisin (p) ; but it is appropriate to 
those in which the present tenant is charged as the dis- 
seisor. 'These words do not occur in any of the other 
writs ; and the name was used to distinguish this, from 
the writs on disseisin in the Per^ the Per and Cui, and 
the Post, 

If the present tenant was not the original disseisor, but 
holds the tenements by a lawful conveyance, or descent, 
from the disseisor, he is said to be in, by (/>er,) his gran- 
tor, or ancestor ; and the writ, which must state this cir- 
•cumstance, is said to be in the Per. 

(p) F. N. B. 191. 
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In the case of a disseisin to the demandant himself, chap. 
the form would be as follows : n. 



Summon T- to answer to D. in a plea of land wherein thje said i^^ j„ jj,^ p^^ 
D. demands against the said T. a certain messuage, &c. into which on demand- 
the said T. has no entry but by one S. who demised the same to *I?^ * °^" 
him, and thereof also unjustly and without judgment disseised the 
said D. within thirty years now last past, as it is said. And where- 
upon the said D. says that within thirty years now last past he 
himself was seised, &c. in his demesne as of fee and right, taking 
the profits, &c. and into which the said T. hath no entry but by the 
said S. who demised the same to him, and who thereof also un- 
justly disseised the said D. as aforesaid. 

This is the first of the degrees, within which a writ of 
entrj was limited by the common law [q). Booth seems 
to consider it in some cases as the second degree ; and 
in attempting to explain this subject bj a reference to the 
writ of entry ad terminum qui prmteriit^ he confounds 
two ideas which are totally distinct. The distinction of 
the degrees in these* writs of entry on disseisin relates 
wholly to the title of the tenant, and the manner of bis 
entry ; whereas Booth refers it to the title of the de- 
mandant, in the writ ad terminum qui prnteriit; and 
considers the count on the demandant's own seisin, as the 
first degree, and the count on the seisin of his ancestor, 
as the second (r). It is however immaterial whether we 
reckon the degrees to be two or three ; as it is well 
settled that the writ in the Per and Cui is the last de» 
gree ; beyond which no writ of entry could be brought^ 
until the Statute of Marlbridge gave the writ in the Post, 

It will be observed that this writ agrees with that in 
the Quibus in all respects, except in stating the manner 
of the present tenant's entry into the land. From the 
preceding form therefore all the other writs may be readi- 
ly altered, so as to make them in the Per, when required. 
As, for example, in the case of a disseisin to the demand- 
ant's father, instead of the words, ^' of which the said 
T. unjustly, &c. disseised F. the father of the said D.," 

(q) Finch's L. 262. Reg. 229. 2 Inst. 153. (r) Booth, 172. 

6 
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cHap. ^^ demandant will say, << into which the said T. has no 

II, entry but by one S. who demised the same to him, and 

__.«....«^ who thereof also unjustly and without judgment disseised 

F. the father of the said D. whose heir he is, within thirty 

years," &c. 

If there have been two such alienations, or descents,, 
between the disseisor and the present tenant, the writ 
must be in the Per and Cut ; and the manner of stating 
the entry is as follows : 

20. fn the Per And into which the said T. has no entry but hy one R. to 

and Cut. uihom one S. demised the same, who thereof also unjustly disseised 

the said D, within thirty years," &c. or — ^^^ disseised F.the fath- 
er of the said D. whose heir he is," &c. or — " disseised A. B. 

formerly Minister of the same Parish, and the predecessor of the 
said D.," &c. 

If there were more than two such alienations or de- 
scents, the injured party could not by the common law 
maintain any writ of entry, and had no remedy but by a 
Writ of Right. The Statute of Marlbridge, chap. 30. (s) 
provides that in such a case the party ^^ shall have a writ 
to recover his seisin, without making mention of the de- 
grees, into whose hands soever the same thing shall hap- 
pen to come by such alienations." After this statute, a 
demandant thus situated was allowed to use the writ of 
entry in the Post ; in which, the manner of stating the 
tenant's entry is as follows : 

21. In the •-'<— And into which the said T. has no entry but after the dis- 
PoiU seisin which one S. thereof unjustly and without judgment com- 
mitted to the said D. within thirty years now last past, as it is said. 
And whereupon the said D. says that within thirty years now last 
past, he himself was seised of the said messuage with the appur- 
tenances in his demesne as of fee and right, taking the profits, &.c. 
and into which the said T. has no entry but after the disseisin 
which the said S. thereof unjustly and without judgment commit- 
ted as aforesaid ; and whereof the said D. complains that the said 

T. deforces him" or — " after the disseisin which the said S. 

thereof unjustly, &c. committed to N. the uncle of the said D. 
whose heir he is, &.c. &c. — and whereof the said D. complains that 
the said T. deforces him." 

(8) 2 Inst. 153. 
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This last clause, << and whereof the said D. complains chap. 
that the said T. deforces him,'' is not found in the county u^ 

in the English practice ; but it is inserted in every writ^ 

in the Post (/). It is said indeed in the Register (u), 
that this clause must be inserted in every writ ^< post 
dim'ssionem ;" but the rule is laid down more generally 
in Fit2herbert ; and the clause is inserted, both in the 
Register, and in Fitzherbert, in all the writs ^^ post dis-^ 
9eisinamy^ as well as in> those ^< post dimissionem." 

The reason why these words were required in a writ 
in the Post seems to have been, that this writ, even if 
all the other averments in it were true, does not show 
that the title of the tenant is necessarily defective. He 
may have entered after one, ,who acquired the estate in a 
wrongful manner, or by a defective title ; but as it is not 
stated that the tenant entered by, or under him, the title 
of the tenant may not partake of that original wrong or 
defect. The demandant, therefore, hai(jng set forth as 
much as he knows, or as much as he is required to state, 
of the title of the tenant, adds a general averment, that 
the latter now deforces him. This is a comprehensive 
expression, including every species of wrong, by which 
he who has right to the freehold, may be kept out of pos- 
session. The e£fect of the averment, as used in this 
writ, seems to be, that the tenant, whether he holds un- 
der the person who first acquired the defective title, or 
not, does now unjustly withhold the possession from the 
demandant. If the tenant holds the premises under any 
other title than that supposed in the writ, this general 
averment leaves him at liberty to show his title, without 
being required to defend that which is supposed, or stated 
for him, in the writ. 

The alienations here mentioned, which make a degree, 
must be lawful conveyances ; such as would give a good 
title to the alienee, if the alienor had a good title in him- 
self; and the descents, must be descents strictly speaking ; 
that is from ancestor to heir, and not from predecessor to 
successor. 

(t) F. N. B. aOl. E. 203. F. (u) 238. 
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OHAP. ^^^ tenant is always said to be in, tn the P^H^ as it 

II. respects the demandant, unless he holds the land bj some 

__^ lawful title derived from the person who immediately 
precedes him in the possession ; and also, unless his title 
is derived, mediately or immediately, from the disseisor 
or other party who had the original defective title or 
estate set forth in the writ. Thus if A. has disseised me, 
and the present tenant has disseised A. my writ against 
the tenant must be in the Post, So it must be, if the 
present tenant had disseised the heir of A. or any other 
person holding by, or under, him ; or had entered by in- 
trusion after an estate for life granted by A ; or by abate- 
ment after the death of A ; or if he had recovered the 
land by judgment against A. or against his heir ; or if 
he had entered as the heir or alienee of any such disseisor, 
intruder, abator, or recoveror ; because in all these cases 
there is no connexion between the title of A. and that of 
the present tenant. So if A. held the land as a sole cor- 
poration, and the present tenant entered as his successor ; 
or if the disseisor were a woman, and the present tenant 
having been her husband, holds as tenant by the curtesy ; 
my writ must still be in the Post ; because the tenant in 
the two last cases does not hold hy the party who pre- 
ceded him in the possession of the land (x). In these two 
cases indeed, the title of th^ tenant is so connected with 
that of the party who preceded him, that he may gener- 
ally try the whole merits of the action under what is called 
the general issue ; to wit, ^^ that the said A. did not dis- 
seise the demandant." But in the other cases above 
mentioned, the tenant may often have a good title to the 
land, but yet such as he cannot give in evidence under 
that issue. 

Suppose, for example, that D. the present demandant, 
has within twenty years past disseised T. the present 
tenant, it is apparent that T. has a right to re-enter and 
oust D ; and if sued for such entry, he may plead the 
general issue, and he will prevail in the suit. But sup- 
pose that before such re-entry by T. one A. a stranger, 
has disseised D ; this does not take away T^'s right of 



(x) 2 Inst. 153. 



I 
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entry ; and be may accordingly enter and oust A. or may cbab^ 
recoyer the land in an action against him. Now D. instead n, 

of a writ of entry within the degrees against T. must ..,.«.^,^««« 
bring his writ in the Post ; that is, as T. has entered by 
disseisin, or recovery against A, the demandant must 
allege that T. has no entry but after the disseisin which 
A. committed to him. In this case it is plain that although 
T. had a good right to enter, and is entitled to hold the 
land, yet if he pleads the general issue, ^' that A. did not 
disseise the demandant," he will fail in his defence. The 
tenant therefore in such a case must set forth in a special 
plea his title to the land, and show that he had a right to 
enter. In all the writs of entry on disseisin within the 9 

degrees, the merits of the action may commonly be tried ^ 

upon the general issue, denying the original entry as al- 
leged in the writ; and the •tenant is never driven to a 
apecial plea, unless when he has occasion to plead a war- 
ranty of the demandant, or of his ancestor, by way of 
rebutter ; or a release ; or some such matter, which con- 
fesses and avoids the demandant's title, or which goes, not 
to the gist of the action, but to the discharge of it. But 
in the writ of entry in the Post^ the tenant may fail in 
his defence upon such general issue, although he has a 
perfect title to the land ; and on the other hand if the 
tenant pleads specially, the demandant may fail to maintain 
bis action, although he might have been able to prove 
that the original entry of which he complains, and which 
seems to be the gist of the action, was unlawful. 

The writ in the Post therefore wants one of the essen- 
tial qualities of a writ of entry ; inasmuch as it does not 
always '< show the unlawful means by which fhe tenant en- 
tered, or continues the possession ;" and even if all the 
material and .distinct averments contained in it were true, 
still they would not necessarily disprove the title of the 
tenant ; because although the original title was wrongful, it 
may be that the title of the tenant was not derived from 
that, so as to participate of the same wrong {y). This 
consideration would lead to the belief that no writ of en- 
try in the Post lay at -the^^ommon law; and this is the 

(y) See 3 Blacks. Com. 180, 182. 
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CBAV» ^^^ begii^ by proving the seisin as he has aUeged it. 
II, There is indeed one case, of a writ of entry in the Per on 
....^,..._ the seisin of an ancestor, in which the tenant pleaded 
merely that the ancestor was not so seised, and issue was 
joined on that plea. It is in Hil. 8 Ed. 3. 13. (381,) 
and the case is cited in Fitzherbert's Ab. tit. Entry 2, 
without any mark of reprobation. But that plea was evi» 
dently irregular, as being argumentative, and amounting 
to the general issue ; for if the ancestor was never seised, 
he could not have been disseised (c). 

Before the statute 4 and 5 Anne, c. 16, which allows 
of double pleading, the tenant in the writ of entry in the 
post must have made his election, on which point he 
would rest his defence ; whether on proving affirmatively 
his own better title, or on a denial of the title set up by 
the demandant. But now there appears to be no diffi* 
culty in his availing himself of both grounds of defence ia 
two distinct pleas. 

There is one other case, in which, according to the 
opinion of Lord Coke, the writ must be in the post^ al« 
though there should not have been two alienations or de- 
scents, nor any disseisin, &c. of the disseisor (d). That 
is, when the disseisor dies, leaving two daughters, and one 
of the daughters dies, leaving issue ; in which case the 
surviving daughter is in the per, and the issue of the 
other daughter is in the per and cui : and as one writ 
must have been brought against both, and could not be in 
the per as to one, and in the per and cui a? to the other, 
it was necessarily in the post. This is a case which 
would occur here more frequently than in En^and ; be« 
cause the inheritance here is always partible among all 
the children. But on the other hand, the rule which re- 
quires that one writ must be brought against all the eo* 
parceners jointly, is repealed by our statute 1796, c. 75, 
and each one, if sued alone, must answer for the part er 
share which he holds ( e ). Still the action may be brou^t 
against both of the coparceners in the case supposed, aod 
if it is so brought, the writ must be in the post. 

(c) See Dyer, 122. pi. 23. (d) 2 Inst. 154. 

(e) See infra, chap. III. § 6. 
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In addition to these writs of entry on disseisin, which obap* 
we have adopted from the common law, we have some q^ 
actions of the like kind, arising on Mortgages in fee, de- .^....^,«..^ 
rived from oar statute provisions on that subject, which 
may be conveniently considered in this place* Mortgages 
of terms for years are not in common use in this State. 

We have no Court of Chancery ; and no bill in equity 
according to the English practice, to foreclose an equity 
of redemption. By our statute 1785, c. 22, an open 
and peaceable entry made by the mortgagee, or by his 
assigns, in presence of two witnesses, and such possession 
continued peaceably for three years, will foreclose the 
right of redemption. If the mortgagee, or his assignee, 
does not make such entry, he may bring ah action on the 
mortgage-deed. If the demandant prevails in the action, ^ 
the court will first ascertain and determine the amount 
due on the mortgage, and then enter a conditionfd judg- 
ment ; to wit, that if the mortgagor, or whoever is de«- 
fendant in the action, shall pay to the mortgagee, or plain- 
ti£f, the sum so adjudged to be due, with interest there- 
for, within two months from the^ time of entering the 
judgment, then the mortgage shall be void and discharg- 
ed ; • otherwise the plaintiff shall have his writ of seisin. 
An entry by the mortgagee or his assignee under this 
Judgment has the same effect as the entry in pai$ above 
mentioned, to foreclose the right of redemption at the end 
of three years, if the mortgage is not redeemed within 
that time. 

When the title of the mortgagee, or demandant in the 
action, is not questioned, the whole suit bears a strong re- 
semblance to a bill in equity to foreclose the right of re- 
demption. But if the tenant in the action claims to hold 
the land by a title paramount to, or independent of, that of 
the mortgagor, or by a prior conveyance from the mort- 
gagor, the suit then assumes a different character ; and 
the question of title is tried and decided as in other writs 
of entry (/). 

CO See 14 Mass. R. 409. 

7 
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eiiAP, When the action is brought hj the mortgagee against 

u, the mortgagor, the writ and count may be as follows : 



92. By mort- Sammon T. to answer to D. in a plea of land, wherein he demands 

gagee against against the said T. such a messuage, &c. of which the said T. un- 

mortgagor. justly and without judgment disseised the said D. within thirty 

years now last past, as it is said. And whereupon the said D. says 

that heretofore, to wit, on the day of , in the yewr — , 

the said T. was seised of the messuage aforesaid, with the appur- 
tenances in his demesne as of fee, taking the profits thereof to the 
value, &c. and the said T. afterwards on the same day, being so 
thereof seised, by his certain deed of that date, sealed with his seal, 
and duly acknowledged and registered, and here in court produi&- 
ed, for a certun valuable consideration in the same deed mention- 
ed, did grant, bargain, sell, and convey, the said oMrauage with the 
appurtenances to him the said D. and his heirs and assigns, to 
have and to hold the same to him the said D. and his heirs and asr 
signsno his and their sole use for ever ; subject however to a cer- 
tain proviso or condition in the same deed expressed, that is to say, 
that if the said T. or his heirs, executors, or administrators, should 
pay to the said D. or his executors, administrators, or assigns, the 
sum of one thousand dollars, with lawful interest for the same, on 

or before the • day of -^ , according to the condition of the 

said T.'s certain bond bearing even date with the deed aforesaid, 
and made and given by the said T. to the said D. then the said 
first mentioned deed should be void ; as by the same deed* refe- 
rence being thereto had, will amongst other things more fuUy and 
at large appear ; by virtue whereof the said D. then became and 
was seised of the said messuage with the appurtenances in his de- 
mesne as of fee, subject to the condition aforesaid, taking the pro- 
fits thereof to the value of one dollar by the year : And the said 
D. further says, that the said T. has not paid to him the said D. the 
said sum of one thousand dollars, nor any part thereof: And of 
which said messuage with the appurtenances the said T. unjustly 
disseised the said D. as aforesaid. 

The statute 1786, c. SS, speaks of this as a real ae» 
tion ; and the object of it is to recover the land, if the 
money should not be paid within the time prescribed ; it 
is therefore entitled ^^ a plea of land," like the other real 
actions. 

The averment of an actual seisin by the mortgagee, by 
taking the profits, seems to be proper ; as the demandant 
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cannot know tbat his title to the land wiH not be disput- celap. 
ed ; and the action ought therefore to have all the essen* |y, 

tial qualities of a real action at the common law. On the . 
other hand, this confession of the receipt of rents and pro- 
fits cannot prejudice the demandant in taking the account 
of what is due to him on the mortgage ; as a seisin for 
anj period, hoWeyer short, would satisfy that ayerment 
If the mortgage were made to secure the payment of 
a note, instead of a bond, which is now the most common 
course in this State ; then say. 



according to the tenor of the said T.'s certain promissory SS. The like, 

note bearing date on the day of in and by which the said 7^^ • P"J"*" 

- iflsorr note le 

T. promised the said D. to pay him the said sum of one thousand given for the 

dollars with lawful interest at the time aforesaid ; then, &c. ^^ 

When the action is brought by an Assignee of the 
mortgagee, the form may be yaried, as follows. 

^in a plea of land wherein the said B. demands against the 24. By at- 

Mid T. such apiece of land, &c. of which the said T. unjustly, &c ^^^i!^' 
disseised the said D. within, &c. And whereupon the said D. says mortgagor, 
tbat heretofore, to wit, &c. (stating the seisin of T. and his convey- 
ance to one A. B. upon condition^ as in JVb. 22. supra,) by forg6 
whereof the said A. B. then became and was seised of the tene- 
ments aforesaid with the appurtenances in his demesne as of fee, 
subject to the condition aforesaid, taking the profits, &c. And the 
said A. B. afterwards on the — day of — being so thereof 
seised, by his certain deed of that date sealed with his seal, and 
duly acknowledged and registered, and here in court produced, for 
a certain raluable consideration therein expressed, did grant, bar* 
gain, sell, assign and convey, to him the said D. and his heirs and 
asilgns the tenements aforesaid with the appurtenances, and also 
the said bond (or^ the said promissory note) mentioned in the 
aforesaid deed of the said T. with all the moneys due and growing 
due thereon ; to have and to hold the tenements aforesaid with the 
appurtenances to him the said D. and his heirs and assigns to his 
and their sole use forever, subject to the condition aforesaid ; as by 
the said last mentioned deed, reference being thereto had, will 
amongst other things more fully and at large appear ; by virtue of 
which said last mentioned deed the said D. then became and was 
seised of the tenements aforesaid with the appurtenances in his 



62 WRIT OF ENTRY ON DISSEISIN. 



CHAP. 

n. 



demesne as of fee, sobject to the condition aforesaid, taking the 
profits, &c. and the said D. further says that the said T. has neyer 
paid the said sum of one thousand dollars nor any part thereol^ 
neither to the said A. B. nor to him the said D. And of which 
flaid tenements with the appurtenances the said T. unjustly and 
without judgment disseised the said D. as aforesaid. 

The disseisin is alleged to have been committed to the 
demandant, who is the assignee ; because if it were al- 
leged to have been committed to the mortgagee, it would 
not comport with the averment of a subsequent assign- 
ment made by him, and might perhaps even show that 
such supposed assignment was void (g). When the ac- 
tion is brought by the assignee against the mortgagor, 
there can be no di£5culty in proving the disseisin as here 
alleged, that is, as having been committed to the demand- 
ant ; provided the demandant is entitled in other respects, 
to maintain the action. The mortgagor cannot dispute 
the title of the mortgagee, or of his assignee ; and if he 
has been permitted to continue in possession (which is 
the common course here, even without any covenant to 
that e£fect,) he cannot say that he had disseised the mort- 
gagee before the latter made the assignment ; but he is 
considered a disseisor only at the election of the assignee. 

When the action is brought against any person other 
than the mortgagor, the disseisin should be alleged in like 
manner as in other writs of entry on disseisin. If indeed 
the present tenant holds under a subsequent conveyance 
from the mortgagor, and subject to the right of the mort- 
gagee, there would be no disseisin but at the election of 
the demandant ; and he might therefore declare on a dis- 
seisin by the present tenant. But as this fact may not 
be certainly known to the demandant, when commencing 
his action, it is safer to bring his writ in the per^ the per 
and cuiy or the post, according to the number of assign- 
ments on the part of the mortgagor, and the other cir- 
cumstances of the case ; and the writ in that form will 
be good, whether the conveyance to the present tenant 
was made, subject to the claim of the mortgagee, or not. 

(g) But see 13 Mass. R. 487, 488. 
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In the case of a mortgage in fee, tbere might hare been chaf. 
some doubt, whether after the death of the mortgagee, n, 

his heir, or executor, should bring the action. But our .......»..._• 

Legislature have decided, according to the true nature 
and object of the conveyance, that such a mortgage is 
substantially a chattel interest ; and that the lands mort- 
gaged, as well as the debt, shall be assets in the hands of 
executors and administrators. They are accordingly 
authorised by statute 1788, c. 51, to bring actions for 
recovering lands so mortgaged ; in which actions they 
may deolare ^^ on the seisin and possession of the testator 
or intestate" (A). The lands when so recovered, are held 
by the executor or administrator in trust for the credit- 
ors, or for the legatees, or the next of kin, of the de- 
ceased ; according to the final settlement and distribution 
of the estate in the Probate court (i). 

When the action is brought by an executor or adminis- 
trator, the writ and count may be as follows : 

Summoa T. to answer to D. executor of the last will and testa- 25. By execu- 

ment of A. B. late of Esquire, deceased [or, administrator of *^' "lortga- 

the goods and estate which were of A. B. late, &c. deceased, at 
the time of his decease) in a plea of land, wherein the said D. de- 
mands against the saidT. such a piece of land, which he claims to 
be ills right and inheritance as such executor as aforesaid, to be 
administered as the estate which was of the said A. B. at the time 
of his decease ; and of which the said T. unjustly and without 
judgment disseised the said A. B. within thirty years now last past, 
as it is said And whereupon the said D. executor as aforesaid 
says that heretofore, to wit, (stating the seisin of T. ^e mortgagor^ 
and his. conveyance to the said A, B. " then in full life,^^ as in JVb. 23. 
supra,) by virtue of which, the said A. B. then became and was 
seised, &c. subject, &^c. taking the profits, &c. And the said D. 

further says that the said T. did not pay the said sum of nor 

any part thereof to the said A. B. in his lifetime, nor hath he paid 
tho same nor any part thereof to the said D. as executor as afore- 
said since the decease of the said A. B. And from the said A. B. 
the right of the tenements aforesaid with the appurtenances sub- 
ject to the said condition, according to the form of the statute in 
mich ease made and provided, came to and vested in him the said 

(h) 16 Mass. R. 18, (i) 4 Mass. Rep. 598, Boylston v. Carver. 
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D. BM 0ueh dzeeutor as afbresaid (k), who now demandB the same as 
such executor to be administered as the estate which was of the 
said A. B. at the time of his decease ; and of which said tenements 
with the appurtenances the said T. unjustly and without judgment 
disseised the said A. B. as aforesaid. 

If the executor or administrator has ever had posses- 
sion under the mortgage for breach of the condition, 
either by virtue of a judgment, or by an. entry in pai»^ 
he is thereupon seised of the legal estate, in trust as 
above mentioned ; and if afterwards ousted, he may, as I 
apprehend, count on his own seisin as of an absolute es- 
tate in fee (Z). It would be expedient in such a case, if 
not absolutely necessary, for the demandant to call him- 
self executor, or administrator, and to claim the land as 
such, and allege the seisin in himself in that capacity. 
There seems to be no necessity to set forth the manner 
in which he acquired his title ; inasmuch as by the stat- 
ute, of which the court will take notice without a particu- 
lar reference to it, an executor or administrator may be 
SQ seised ; and when he is so, may maintain his posses- 
sion against any one who should wrongfully oust him. So 
if the mortgagee himself, or his assignee, is in possession 
for breach of the condition, he may bring a writ of entry 
in the common form against whoever should disseise him ; 
and may count on his own seisin as of an absolute estate 
in fee. The object of such an action is to maintain his 
lawful possession against a wrong-doer ; and not, to obtain 
a conditional judgment, and foreclose the right of redemp- 
tion according to the provisions of the statute ; there is 
therefore no occasion to set forth' the mortgage, or any 
other paiticulars of his title. If it should appear in the 
subsequent pleadings that the estate of the demandant 
was in mortgage, that is, subject to a condition by which 
it might be thereafter defeated, this would not be repug- 
nant to the general- averment of his seisin in fee at the 
time of the ouster, and would not falsify his count in that 

(k) See 3 H. Black. 444. Smith & al. v. Coffin k. ux. A count by 
Assignees of a Bankrupt in a writ of entry on Abatement. 

(l) 4 Mass. Rep. 598, Boylston v. Carver. 
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particular. So if the mortgagee, or his assignee, chooses 
to take possession of the land, before any breach of the 
condition, which he may always do, if there is no cove- . 
nant or agreement to the contrary, he mSy bring his writ 
of entry against the mortgagor or his assignee, in the 
common form, counting on his own seisin, without men- 
tioning the mortgage. 

The writ of entry on Disseisin may be brought for any 
aliquot part of lands or tenements ; and if it is brought 
for the whole, the demandant may have judgment for any . 
part or portion to which hei proves his claim (m). It is 
said indeed, in 2 Salk. 423, that a man cannot be disseis* 
ed of an undivided moiety ; but that was a case in which 
two persons were in possession, supposing themselves en- 
titled each to one moiety as coparceners, when in fact the 
whole belonged to one of them ; and it was held that the 
right owner was not disseised by the other tenant ; be- 
cause where two men are in possession, the law will ad- 
judge the possession to be in him that bath right (n). 
But I may be seised as a tenant in common of an undivid- 
ed moiety, and may be disseised of it by a stranger ; and 
in such case I must bring my action alone for my moiety^ 
because tenants in common cannot join in a real action. 
So I cannot have one writ against two tenants in common* 
If therefore my disseisor alienes to two persons succes* 
sively, giving an undivided moiety to each, I must bring 
a separate action against each for bis moiety (b). 



CHAP. 
II. 



(m) 2 Pick. R. 387. (n) See 1 Salk. 246. Plow. 233* 

(o) £ro. Joinder in actios, 83. 
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CHAPTER III* 

Pleas in MatemenU 

CHAP. Under this title we find in the books of practice sey^^ 

in. ral kinds of pleas, varying from each other, not only for 

........^ form, but in substance ; and varying also as to the judg- 
ments that may be rendered upon them. A plea to the 
jurisdiction differs from a plea in disability of the person ; 
and both of these differ from a plea to the writ, or to the 
count, ^ome of these pleas give the Plaintiff or De- 
mandant a better writ ; and some of them, if maintained, 
show that he can have no action whatever against the de- 
fendant for the supposed injury. Upon some of them the 
court may render a judgment which is final in that suit ; 
and upon others, if found to be true, there is no present 
judgment, but only a suspension of the suit. Also some 
of them, even in ancient times, might be pleaded either to 
the writ, or to the action, at the election of the tenant, or 
defendant (a). 

These pleas in real actions differ much from each other 
in another respect. Some of them relate merely to the 
form of the writ or count, and apply to faults which, if not 
noticed, would have no effect on the subsequent proceed- 
ings in the suit ; but which, when thus pointed out, will 
abate the writ, if not amended. Others of them apply to 
faults or mistakes in the writ or count, which affect ma- 
terially the defence of the party who is impleaded. The 
matter of pleas of this last description cannot be given in 
evidence by the tenant under any general issue, nor 
under any plea to the action, that was allowed by the 

(a) See Thel. Dig. L. 15, c. 4. Com. Dig. Abatement (1. 2.) 83 
H. 6. 38. Vin. Abatement (Y. a) Bro. Briefe 409. 488. The Year 
Book appears to be mis-cited. 
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ancient common law ; and if not pleaded specially, the 
tenant might sometimes fail in his defence, although he 
had a good title to the land. If real actions had' been 
commonly used in the English courts for the last two 
centuries, it is not improbable that all these pleas which 
afiTect the merits of the action, or of the defence, would 
have been gradually allowed to be pleaded in bar fb). 
Such a change has. taken place with regard to some pleas 
of a like description in personal actions (c). In this State 
some advances have been lately made in the same way in 
real actions ; and there seems to be no objection to pur- 
suing the same principle still further, and allowing the te- 
nant to plead in bar any matter which shows that the ac« 
tion is misconceived, and that the tenant may be materi- 
ally prejudiced by the defect ; although the matter be 
such as in ancient times was pleadable only to the writ, 
or count, or to the action of the writ. This is a more 
important consideration here, than it is in the English 
practice ; because by our laws, all pleas in abatement 
must be filed at the first term of the Court in which the 
action is entered ; at which early stage of the action the 
tenant may be, and frequently is, unacquainted with the 
merits of his case, and not prepared to decide on the man- 
ner of conducting his defence. 

The pleas in abatement are nearly the same in all the 
writs of entry. I propose to consider in this chapter all 
those which can be pleaded to writs of entry on disseisin, 
in the order in which they are arranged in Comyns' Di- 
gest, title Abatement ; omitting those which are in com- 
mon use in personal actions. 

SECTION I. 

Pleas to the Jurisdiction.' 

Every real action must be brought in the county in 
which the land lies. If brought in a court in any other 
county, the writ would be abated ; but in our practice 

(b) See 2 Saund. Rep. 44. n. 4, by Williams. 

(c) See 1 Saund. 274. d. 3, and the books there cited. 

8 
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there is no occasion for a plea to the jurisdiction in snch 
a case. The count, which is always inserted in the writ, 
describes the land with as much precision and certainty, 
as would be required in a deed for the conveyance of the 
same land ; it must therefore always appear on inspection 
whether the action is brought in the proper court, and if 
not, the writ will be abated of course. If the land is not 
described with sufficient certainty, the writ may be abated 
for that cause ; or the tenant may demur to it, according 
to the nature of the defect. 

SECTION II. 

Pkas to the person of the Demandant. 

There are several of these pleas, which are not in use 
in this State, as the laws on which they are respectively 
founded have no existence here. Such are the Villenage, 
Attainder, Profession, and Excommunication of the de- 
mandant. Those which we have retained, are the pleas 
of Outlawry, Alienage, and Coverture of the demandant. 

Outlawry, 

The process of outlawry is prescribed in the statute 
1782, c. 19, and differs materially from the process at 
common law. By the 5th section of the statute it is en- 
acted that all persons so outlawed shall be disabled, so 
long as the judgment of outlawry continues in force, ^< from 
bringing or maintaining in their own right any civil action 
or suit, in any court of law or equity within this Govern-* 
ment, excepting a writ of error for reversing the outlaw- 
ry." By this statute the process can issue only against 
one who is charged with some criminal offence before the 
Supreme Judicial Court, upon an indictment, either found 
in that court, or removed thither by appeal or certiorari; 
and in all cases, where a greater forfeiture would not by 
law accrue to the Commonwealth, in case of a conviction 
and judgment on such indictment, the party outlawed shall 
forfeit the issues and profits of all his real estate during 
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his life, in case the judgment of outlawry shall so long re- chap. 
main in force. By the statute 1785, c. 46, constables m, 
and collectors of taxes are made liable, in certain cases, to ..^^_^« 
process and judgment of outlawry ; and by the statute of 
Treasons, passed in 1777, persons indicted for treason, or 
misprision of treason, may be likewise outlawed. In this 
latter case the outlawry amounts to an attainder of the 
party charged ; and upon such attainder the party, if 
charged with treason, forfeits to the tise of the State " all . 
lands, tenements, and hereditaments which any such of- 
fender shall have, of any estate of inheritance, in use or 
possession — at the time of such treason committed, or at 
any time after;" and if charged with misprision of treason, 
he forfeits the profits of his lands during his life. By the 
same statute it is enacted, that the State shall be deemed 
and adjudged in the actual and real possession of the lands, 
tenements, and hereditaments so forfeited. An outlawry 
under either of these statutes would be a bar to any ac- 
tion brought for lands which are thereby forfeited (d). 

In the statute 1785, c. 46, no express provision is 
made for any forfeiture in case of an outlawry for the cause 
there mentioned. It was perhaps considered as coming 
within the provisions of the above mentioned general sta- 
tute concerning outlawry ; and if so, the lands of the out- 
law would be forfeited to the use of the Commonwealth 
during his life, if the judgment of outlawry should remain 
so long in force. If, on the other hand, this case is not 
governed by the statute 1782, c. 19, and if such an out- 
law forfeits only his goods and chattels, as by the common 
law ; it will follow that in a real action brought by him, 
his outlawry can be pleaded only in disability of his 
person. 

At the common law, a distinction was made between 
an outlawry, in force when the action was commenced ; 
and an outlawry, which occurred pending the suit. In 
the former case the writ was abatable ; and the plaintiff, 
after a pardon or reversal of the outlawry, must bring a 
new action. But in the latter case, the action was only 

(d) Co. Lit. 128. 
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CHAP. suspended ; and as soon as the plaintiff's disability was 

III. removed, he might recontinue it. The plea was varied 

—_._ accordingly; in the one case saying, that the plaintiff 

ought net to be answered ; and in the other, that he ought 

not to be further answered. 

The process of outlawry has been seldom, if ever, used 
in our courts ; and it is therefore unnecessary to make 
out the form of a plea. It would contain nothing but a 
statement of the proceedings prescribed by th^ statutes 
above mentioned, with the beginning and conclusion ap. 
propriate either to a plea in bar, or to a plea in disability 
of the person, whichever of those forms should have been 
adopted. The demandant might reply, Nul tiel Record; 
or a reversal of the outlawry upon a writ of error, as at 
the common law ; or a reversal, in the peculiar modes 
prescribed by the said statutes. When the plea is to the 
person, the succeeding entries, and the process of resum- 
mons after the removal of the disability, resemble those 
on a plea of alienage, when the latter operates as a tern* 
porary disability (e). 



\ 
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SECTION III. 
Mienage. 

If the demandant is an alien, whether a friend, or an 
enemy, he is disabled to maintain any real action. The' 
common opinion with us has been that this fact must be 
pleaded in disability, and never in bar ; and the point 
was so decided many years ago in the Supreme Court of 
this State. Yet this plea, if supported, shows that the 
demandant ^' cannot maintain any action at any time" for 
the land in question ; and thus answers exactly to the com- 
mon description of a plea in bar (/) ; and even in che 
times of ancient strictness, it has been said that it might 
be pleaded either to the action, or to the person ^g). In 

(e) See infra, § 3. 

(f) 1 Chitty on Plead. 434. 1 Saund. 274. n. 3, by Williams. 

(g) Thel. Dig. L. 15, c. 4, § 4. 32 H. 6. 23. 10 H. 7. 11. Bro. 
Barre, 64. 102. Doct. Plac. 298. 
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the case of Hutchioaon v. Brock, 1 1 Mass. Rep. 119, it is ohap. 
suggested by Chief Justice Sewall, that ia a real action m^ 

alienage may be pleaded either in abatement or in bar ; 

and the reason assigned is, because it shows that '^ for 
that cause of action the demandant has no right to recei- 
ver ;" that is, the alienage produces not merely a present 
disability to bring, or to maintain, an action ; but a per- 
petual bar of the supposed right of action. 

As it is not doubted that this fact may be pleaded in 
disability of the demandant, I proceed to give the form of 
such a plea ; and if it should be decided that it may also 
be pleaded in bar, as I presume it now would be, this 
form may be readily altered, by substituting the proper 
beginning and conclusion of a plea in bar. 

And the said T. comes and defends bis right, when, &c. and says i. piea of 
that the said D. ought not to be answered to liis writ aforesaid, be- ^iien friend, 
cause he says that the said D. is an alien, born in foreign parts, 
out of the allegiance of this Commonwealth and of each and every 
of the United States, and within the allegiance of the King of 
Spain, to wit, at C. in the Kingdom of Spain ;' and this he is ready 
to verify ; wherefore he the said T. prays judgment if the said D. 
to bis writ aforesaid ought to be answered, and for his costs. 

ThefuU defence^ with which the above plea begins, is 
made in every plea to a writ of entry, excepting pleas to 
the jurisdiction of the court ; in which latter the words, 
<< when, &c." seem to be rightly omitted (A). 

I have stated the place where the demandant is alleged 
to have been born, in conformity to some of the modern 
precedents, although it appears to be unnecessary (t). 
The allegation is introduced under a videlicet, and is not 
material, nor traversable ; and it is omitted in some of the 
ancient books (jk). 

It is alleged that the demandant was born out of the al- 
legiance of each and every of the United States, as well 
as, of this Commonwealth, because\by the constitution of 

(h) See Rast. Ent. 101. 

(i) 4 East, 502. 1 Chit, on Plegd. 446. 

(k) Rast. Ent. 605. Clift's Ent. 4. 
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CHAP. ^^^ United States, << the citizens of each State are entitled 
III. ^o ^11 privileges and immunities of citizens in the several 

States." 

To this plea the demandant may reply, either by tra- 
versing the fact that he was born an alien, or by showing 
that he has been naturalized. 

A replication, that the demandant is a native citizen, 
may be as follows : 

2. Replication, And the said D. says that he ought not by reason of anything by 

that he is a j]jg g^ij T. above in pleadine alleged, to be prevented (or, repelled, 
native citizen. , , ,v ^ u - f u- a\\ w 

ovj precluded) frora having au answer (orj being answered) to his 

said writ, nor from having and maintaining his action aforesaid 
thereof against the said T. because be says that he is a native citi- 
zen of this Commonwealth (oTj of the State of New York, &c.)bom 

at B. in the county of S. within this Commonwealth (or, at , in 

the said State of N. York) and not an alien, as the said T. has above 
alleged ; and this he prays may be inquired of by the country (Z). 

The traverse and tne issue tendered in this replication 
correspond with, the precedents in Rast. Ent. 252, and 
Aston's Ent. 11. Upon trial of the issue thus formed 
the tenant has the affirmative, and must prove that the 
demandant is an alien, as alleged in the plea. This con- 
forms to the general principle, that whichever party al- 
leges a material fact may be required to prove it, and 
. shall not compel the other party to prove the contrary (ni). 
Yet in 4 Mod. Rep. 285, such a replication was on a 
general demurrer adjudged to be bad ; because, as it was 
said, the replication contained new matter, and therefore 
ought to have concluded with a verification, to give the 
defendant opportunity to rejoin. The only new matter 
in that replication was that the plaintiff was a native sub- 
ject born at such a place within the king's allegiance. 

(I) Rast. Ent. 252. 282. 368. 439. 

(m) So when the tenant pleads that the demandant holds jointly 
with one C. who is in full life, and not joined in the writ ; and the 
demandant replies that C. is dead ; the issue must be joined on the 
life of C. and not on his death ; " for the issue comes from the te- 
nant." 22 Ed. 3. 8. * 
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This is direct! J contrary to the ayerment by the defendant, chap. 
that he was an alien ; but the replication, if it stopped ^^j^ 
there, would not form an apt issue. It therefore proceeds ' 

to traverse the ayerment, that he is an alien ; and as this 
ayerment comprises the whole matter and substance of 
the plea, the traverse ought of course to conclude to the 
country (n). This agrees with the general course of 
pleading ; and the objection, respecting the new matter 
introduced, would apply with equal force in every instance 
when there is an inducement concluding with a traverse. 

It seems to have been thought that the issue ought to 
be joined on the averment that the plaintiff was born 
within the allegiance, &c. because if joined on the aver- 
ment that he was born in a foreign country, it could not 
be tried for want of a proper venue ^o). But a venue is 
unnecessary in this case ; as all real actions are local in 
their nature, and every issue must be tried where the 
action is brought (|>). 

There have been contradictory opinions and decisions 
on the subject of this replication (9) ; but the form here 
adopted from Rastel seems to be warranted by the better 
reason, if not also by better authority. The tenant says 
that the demandant is an alien. This is the substance of 
the plea ; and the allegation that he was born at a certain 
place in a foreign country, even if inserted in the plea, 
need not be proved precisely as alleged ; for if he was 
born in any foreign country, out of the allegiance of this 
State, he is disabled to maintain the action. The de- 
mandant denies that he is an alien ; and by way of induce- 
ment to this traverse, states that he was born at a certain 
place within the allegiance of this State. Here again, it 
is not necessary to prove that he was born in the particu- 
lar town or place mentioned in the replication ; because 
if born in any place within the allegiance of the State, 
he is not an alien. If this is a correct view of the na- 

(n) 1 Bur. 316. Doug. 428. Smith & al. v. Dovers. 

(o) Garth. 265. (p) See 1 Saund. 8. n. 2, by Williams. 

fq) See Ld. Raym. 101. 853,.aod the cases cited in the note to 
Saunders, ubi supra. 
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CHAP. ^^^ *^^ effect of the pleadings, it is clear that the 
m^ . demandant may traverse the allegation in the plea, and 
* • conclude to the country. In that case the burthen of 

proof rests on the tenant ; he has the affirmative ; and 
unless he produces some evidence to prove that the de» 
mandant is an alien, the latter will have a verdict, without 
producing any evidence on his part. 

On the other hand, if upon a bare averment bj the 
tenant, that the demandant is an alien, the latter is obliged 
to show that he is a citizen; and if the demandant maj 
in every case be prevented from proeeeding in his suit 
until he shall prove that fact, although no evidence to the 
contrary is offered by the tenant ; then the other mode 
of replying would be the most correct. The demandant 
in answer to such a plea, should then say merely that he 
was born within the allegiance of the state, and conclude 
with a verification ; and the tenant in his rejoinder would 
traverse that fact, which would thus be the only point in 
issue. There seems to be no sufficient reason for this 
deviation from the general rules of pleading. 

A replication, that the demandant has been naturalized, 
may be as follows : 

9. Replication, And the said D. says that, notwithstanding any thing by the said 

Uiat be has ip^ above in pleading alleged, he ought to be answei^d to his writ 

Ued. aforesaid, (or^ that he ought not by any thing by the said T. above 

in pleading alleged, to be repelled from having an answer to his 

writ aforesaid,) because he says that heretofore, to wit, on the 

day of in the year of our Lord he was entitled to become 

a citizen of the U. S. according to the laws then in force in that 

behalf; and being so entitled, upon his application to the Justices 

of the Supreme Judicial Court of the Commonwealth of Massa- 

^chusetts (or^ to any other courts as the case may bej held at ^^ 

within and for the county of on the day last aforesaid it was 

by the Justices of the same court considered and ordered that he 
the said D. should he admitted, and he was then and there by the 
same court duly admitted, to become a citizen of the U. S. as by 
the record thereof in the same court now remaining more fully 
and at large appears ; and this he the said D. is ready to verify and 
prove by the said record : Wherefore he prays judgment, and that 
the said T. may be held to answer to his writ aforesaid. 
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By the 9th article of the Treaty between the Untted crap. 
States and Great Britain, made in the year 1794, it waa ^^ 
provided that the citizens and^ subjects of each nation . 

who then held lands respectively in the territories of the 
other, should continue to hold them according to the na- 
ture and tenure of their respective estates and titles 
therein ; and might grant, sell, or devise the same to 
whom they should please, in like manner as if they were 
natives ; and that neither they nor their heirs or assigns 
should, so far as might respect the said lands, and the 
legal remedies incident thereto, be regarded as aliens. A 
British subject, therefore, whose case comes within that 
article, may reply, to a common plea of alienage, the 
facts necessary to bring his case within the treaty ; and 
conclude with praying judgment as tn die form last pre- 
ceding. 

But although this article removes the common disability 
arising from alienage, it does not remove that which arises 
from a state of war between the two countries (r) ; and 
of course a war would produce a temporary disability of 
the demandant, and a suspension of the suit, in like 
manner as it does in personal actions. It follows that 
the tenant in such a case might in his rejoinder state 
the existence of the war, and aver that the demandant 
was an enemy, and that he resided in Great Britain, or 
had come to this country without letters of safe conduct, 
as in a plea of alien enemy in a personal action. If the 
tenant, when making the plea of alienage, knows that the 
demandant's case comes within this article of the treaty, 
there seems to be no objection to inserting in his original 
plea these additional averments of the war, &c. which 
would prevent an unnecessary prolixity of pleading ; and 
if the war is declared after the commencement of the ac- 
tion, and after a plea by which the demandant's ability to 
sue is admitted, the plea (which. will then be pleaded 
puis darrein cofMmuince) mttst contain those additional 
averments. 

If the war shoald exist at the time of bringing the 



(r) U Maaa. Rep. 119, Hatchinaon v. Brock. 
9 
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OBAB* ^^> i^ ^^7 ^ thoaght, bj analogy to the case of outlaw* 
m, Tjy that the writ would be abated. This result might be 
.....i..,.^ highlj injurious to the demandant; as the time prescribed 
lor his action bj the statute of limitations might elapse 
before the restoration of peace. Perhaps upon a fair and 
liberal construction of the treaty, he ought to be per* 
mitted io commence his action, even during the war ; so 
as to prevent his being barred by the statute of limita- 
tions ; although he could not prosecute the* action until 
the restoration of peace. If this should be deemed a 
correct construction of the treaty, the form, and the ef- 
fect, of the plea in that case would be substantially the 
same, as in the case of a war declared during the pen- 
dency of the action. 

When the facts thus st%ted, whether in a plea, or in a 
rejoinder, are admitted by the demandant, the entry maj 
be as follows : 

4. Entry of ^od because the said D. doth not deny the matters in tha 

Rmaneat bh plea of the said T. above alleged, (or^ the matters above alleged in 
* the plea of the said T. in rejoining pleaded,) therefore let the action 

aforesaid remain (or^ it is ordered by the court that the action 
aforesaid remain) without day until peace be restored between the 
United States and the said King of the United Kingdom of Great 
Britain and Ireland. 

If the truth of the facts should not be confessed, but 
found by the verdict of a jury ; or if the demandant 
should demur, and the plea should be adjudged good and 
sufficient ; the former part of the entry would vary ac- 
cordingly ; after which the order for the suspension of 
the suit would be entered as above. 

Upon the restoration of peace the demandant may take 
out a writ of resummons, or reattachment, according to 
the nature and form of his original writ. In our practice, 
the original writ may be a Summons, or an Attachment 
against the body, or the goods and estate of the tenant ; 
and when the latter writ is used, it is accompanied by a 
Summons to the tenant, in which is stated briefly the 
substance of the count. The former is the writ almost 
always adopted in real actions ; as there are no damages 
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to be recovered, and therefore no occanon to attacli the cbab* 
goods or estate of the tenant, unless perhaps for the ^^^ 
costs of the suit ; and if his body should be arrested, the ........«..,mmi 

statute 1795, c. 75, provides that his own bond, and no 
other, shall be required for his appearance to answer to 
the action. 

The writ of resimtmons may be in the form following t 

The Commonwealth to the Sheriff, &c. g^ ^^^ of R«- 

We command you that you resummon T. of (if he may be Bummom. 

found in your precinct) to appear before our Justices of our Su- 
preme Judicial Court (or oMtr courts as the ccLse may ht,) to be held 
at — within and for our said County of — on — next, then 
and there to hear the record and judgment of an action which was 

in our said court between D. of demandant and the said T. 

tenant of a certain piece of land with the appurtenances in B. in 
our said County, which the said D. demanded [as his right and in* 
heritance] against the said T. so that the said action may then be 
in our said court in the same state in which it was before the Jus- 
tices of our said court begun and held at — — ' within and for our 

^aid County on the day of — in the yoar of our Lord 

from which said last mentioned .term the said action remained 
without day, by reason of the war then existing between the United 
States and the King of^ &c. since which time peace has been estab- 
lished between the United States adid tlie said King of, &.c. as the 
said D. saith. And have you there this writ, with your doings 
therein. Witness, &c. (s). 

As this is considered a judicial writ, there is in the 
English practice an award or order of the court for the 
issuing of it, at the prayer of the demandant ; aU which 
is entered on the record, as follows : 

-— ~And afterwards, to wit, at the said Supreme Judicial Court 6. Order of 
begun and held, &c, tha said D. comes here into court and says ^,"J of Reium- 
that peace is now established between the United States and the moiifc 
said King, &c. and he prays a writ, to be directed to the Sheriff of 
the County of—, to resummon the said T. to appear in this court 
next to be held, &c. to hear the record and judgment-of the action 
aforesaid ; and the same is granted to him, returnable as aforesaid. 

(9) See Raat. Ent. 96. 7 Go. R. 114. 
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c&AP. '^ ^^^ practice it is not usual to enter on the record a 

III* prayer of the partj, and an order of the court, for the 

.-.- issuing of an execiition, or other judicial writ, which ia 

demandable of right. In this case there would be a pe- 

ouliar inconvenience in such a course, as it might delay 

' the parties a whole term ; and there seems to be no im« 

propriety, in suing out the writ from the Clerk's office in 

vacation, as we do in many other like cases. 

Upon the due return of this writ, the action will be 
entered anew on the docket of the same court in which 
it was before pending ;• and the parties will stand in the 
same situation respectively as they were when the plea 
of alienage was filed. 

It was observed in the preceding section that the en* 
% tries and proceedings, when outlawry is pleaded in disa- 
bility of the person, would be like those on such a plea of 
alien enemy. The only difference consists in stating the 
reason of the action's remaining without day. In case of 
outlawry it will be as follows : 

• 

—from which said last mentioned term the said action remain- 
1 ed widiout day, because the said D. was then outlawed ; which 

said outlawry is now reversed ; as the said D. saith, &c. 

SECTION IV. 

Coparcenary and Joint-tenancy t on the part of the 
L Demandant* 

In the class of pleas to the person of the demandant, 
Comyns includes those which show that another ought to 
have joined as. demandant in the writ. It is now welt 
settled that in personal actions this defect need not be 
pleaded in abatement. If the fact appears'in evidence on 
the general issue, or on any issue on which the plaintiff 
is put to show his title, or cause of action, as set forth in 
his declaration, he will be nonsuited, or have a verdict 
against him ; and there seems to be no reason why the 
same rule should not have been adopted in real actions. 
It is equally true in both cases, that the evidence does 
not comport with the declaration or count, and does not 
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Baifitain the title which the party has relied od. H a chap. 
demandant in such a case were permitted to recover the , ^i^. 
whole land, he might deprive the tenant of a part, which .......^.«_« 

the right owner of it would perhaps never have demand- 
ed ; and to which the tenant may have at least as good a 
title as the demandant. 

The pleas of this description are, that there is a Co« 
parcener, or Joint-tenant, with the demandant who is not 
named in the writ. If this coparcener, or joint-tenant, is 
the wife of the demandanf, the case would fall within the 
same principle as if it were a stranger in the like circum- 
stances. But if the wife sues alone, the writ may be 
abated by the common plea of coverture, as in personal 
actions ; whether the husband has any thing in the pre- 
mises in bis own right, or not. 

The omission of a tenant in common with the demand- 
ant, could never be pleaded at the common law ; because 
a tenant in common, or one claiming as such, must always 
have sued alone in a real action, and could not have join- 
ed with his co-tenant ; and now, this plea of the omission 
of a coparcener or joint-tenant with the demandant is taken 
away by our statute 1785, c. 62. By the 3d section, in 
order " to prevent any doubts respecting the manner in 
which heirs are to prosecute in the courts of law, for pos- 
session of an inheritance descended to them from a com- 
mon ancestor," it is enacted that in all real actions, 
<^ where possession of the inheritance alleged to have de- 
scended is the object of the suit, they may all, or any 
two or more of them, join therein, or each one may 
prosecute for his particular share of such inheritance ; and 
the same rule shall extend to joint-tenants who are or may 
be disseised." The case of coparceners who are them- 
selves disseised, is not expressly provided for ; but per- 
haps it would be considered as within the purview and 
equity of the statute {t). 

(t) See 2 Pick. R. 387. 
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SECTION V. 
Several joined, when one only ought to iue. 

This also is set down by Com7ns(u) among the pleas 
in abatement. It is however apparent, even from the 
cases which he cites, that it is not always necessary to 
plead this matter specially, either in abatement or in bar. 
In one of those cases the fact ^2ls first disclosed in a spe- 
cial verdict, on a plea of the general issue to an action of 
trespass; and in several of the cases on writs of error, 
the misjoinder appeared on the face of the record, and the 
writs were abated on motion, without any plea whatever. 

The law seems to be, that the misjoinder, when it is 
made regularly to appear to the Court, will always have 
the effect to abate, defeat, or destroy the action (x) ; and 
therefore that it is never necessary to plead it specially, 
unless when the ground of objection is of such a kind that 
it cannot otherwise be made to appear to the court. For 
example, in a writ of entry by two or more on their own 
seisin as joint-tenants, if the general issue were pleaded it 
would be necessary for them to prove their seisin as aU 
leged ; and if it should appear on the trial that one of 
them was never seised, they would all, I apprehend, be 
nonsuited. But if two or more should bring an action as 
' heirs, on the seisin of their father, the tenant would not 
be allowed to prove on the general issue that one of them 
was a bastard ; because in a trial on the general issue, a 
demandant, suing as heir, is never required to prove his 
heirship (y). The illegitimacy therefore could not be 
made to appear without a special plea ; which would be 
substantially the same as when pleaded to a sole demand- 
ant. The same rule would apply if the objection were 
founded on the outlawry, or alienage, of one of the de« 
mandants. 

(u) Abatement (E. 15.) 

(x) See Plowd. 84. Fitz. Office de Court, 7. Bro. Office de 
Court, 39. 

(y) See infra, chap. IV. $ 6. 
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If tbe plea were founded on a disability of one of the chap* 
demandants, that was in its nature perpetual, as illegiti*' ^^ 
macy or alienage, it might, I apprehend, be pleaded in _ 
bar, as showing that these demandants cannot maintain 
any action at any time for the land in question. When 
it is founded on a temporary disability of one of the de- 
mandants, as in excommunication, and some cases of out* 
lawry, it is not a case of misjoinder ; for at the common 
law it was necessary to join all the coparceners or joint- 
tenants, and if any one could not, or would not, pro- 
secute the suit, he might be summoned and severed. The 
plea therefore in such a case was substantially the same 
as a plea of excommunication or outlawry to a sole de- 
mandant (2:). 

When it is necessary to plead this matter specially, 
whether in abatement, or in bar, the plea may be readily 
framed by reference to the respective pleas of the like 
kind to a sole demandant. 

SECTION VL 

Pleas to the person of the tenant. 

f 
Of this class the pleas of Profession and Yillenage are 
not in use here. 

• • 

Caparcenariff andjoint-'tenancy on the pari of tiit tenant. 

The plea, that another ought to have been joined as a te- 
nant in the writ, is taken away by our statute 1795, c. 75. 
It is enacted by that statute, that wheti any person or per- 
sons shall be sued in any real action, ^^ they shall be held 
to answer for so much, or such part, of the premises de- 
manded as they hold, or are in possession of, which they 
shall distinguish and set forth by their plea, and disclaim 
in the rest." If therefore the tenant holds with a copar- 
cener or joint-tenant not named in the writ, the demand- 
ant may nevertheless recover against him for so much as 
he does hold. So if the tenant holds only a certain part 

(z) Com. Dig. Abatement (E. 2. 5. 7.) 10 Mass. R. 179. 
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CHAP. ^^ ^^^ land, in severalty, or if be holds an undivided por- 
jij^ tion, in common with others not named in the writ, the 
.^...^.^,^_^^.^^ demandant may recover that part or portion so held by 
the tenant. If the other coparcener, or joint-tenant who 
is omitted is the wife of the party who is, sued, the rule 
is the same ; that is, the husband must answer for so 
much as he holds in his own right. But if the action is 
brought against a wife, her husband must be joined as 
hushandy to enable her to answer to the suit, whether he 
also holds any thing in his own right or not. 

SECTION VII. 
Several Tenanoy* 

When two or more persons are sued in the same ae- 
tion, they are always supposed to be joint-tenants or co- 
parceners of the land demanded (a). If they are not so, 
the writ may generally be abated, in part or in whole, 
according to the circumstances. If they hold jointly, or 
in coparcenary, a certain part of the premises, and no one 
of them has any thing in the residue, they must answer as 
to that part, and may plead non-tenure as to the residue ; 
in the same manner as if there had been only one tenant 
named in the writ. In this case the writ abates, or the 
action is barred, as to the part to which non-tenure is 
pleaded and proved ; and the action proceeds as to the 
other part. But if any one of the persons named as te- 
nants in the writ holds a certain part of the land in seve- 
ralty, or a certain portion' of the whole in common, he 
may plead this several tenancy ; and this will most fre- 
quently, though not always, produce an abatement of the 
writ. So if three are sued, and two of them hold a cer- 
tain part jointly with each other, but in severalty from 
the third person, they may plead in like manner. 

Joint-tenants and coparceners, having the same title, 
may always without difficulty join in their defence. But 
when two or more tenants in common, or tenants in se- 

(a) Bro. Joinder in actioD, 83. 3 E. 4. 10. 12 Mass. R. 480. 
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veralty of distinct parcels, are sued together, as their ti- chap« 
ties may be wholly diflferent, they may have different m, 
grounds of defence ; in which case they cannot join in ^.___« 
their pleas. If the demandant has improperly joined them 
in the same action, this ought not to deprive them of any 
just ground of defence ; and of course each has a rights 
without regarding the other, to plead any matter that 
shall appear to him best suited to his case (6). In this 
course it is apparent that there might be as many diffe- 
rent actions to be tried, as there were tenants named in 
the writ ; and therefore if the demandant should reply to 
each of the pleas, he would abate his own writ ; that is^ 
he would tacitly admit that his writ contained two or more 
distinct causes of action, which by law could not be join- 
ed. Of course, the. only replication that he can make in 
such a case is to maintain his writ ; that is, to aver that 
the parties *who have thus pleaded, did hold jointly, as 
supposed in the writ. Such a replication would not be 
an apt answer to the pleas, if they contained merely the 
bar, or matter of defence relied on by the tenants respec- 
tively ; and this no doubt is one reason why each of the 
pleas in such a case should begin by stating that (be party 
holds in severalty the part to which his plea applies. 
Such a statement is also necessary, in order to introduce 
the defence as applied to that part, and to show that the 
tenant has a right to make this defence alone. 

As the abatement of the writ in such a case seems to 
have taken place merely from the impossibility of trying 
two distinct issues, or rather of maintaining two distinct 
actions, under one writ ; so when that difficulty did not 
occur, the demandant might proceed in his action, not- 
withstanding a plea of several tenancy. Thus if two ^re 
sued, and one of them makes default, or says nothing^he 
other cannot abate the writ by pleading several tenancy 
of parcel (c). In this case there is no difficulty in point 
of form in proceeding with the action, as there can be bi# 

(b) See 41 Ed. 3. 20. 

(c) 38 £d. 3. 20. 42 Ed. 3. 8. Fitz. Several tenancy, 5. Bro* 
Several tenancy, 5. Statham, Several tenancy, 2. 

10 



74 SEVERAL TENANCY. 

CRAP. 0^6 plesLy or issue, to be tried ; and as to the merits of the 

III, case, neither of the tenants can be injured. The one 

..........^ who makes no defence cannot complain if the demandant 

has judgment for the whole land : and as to the tenant 
who appears and pleads, he has as good opportunity to 
defend all that he claims, as if he alone had been sued for 
it. 

The ancient books are somewhat obscure on this point ; 
but taking the law to be, as above stated, that when one 
pleads several tenancy of parcel and the other makes no 
defence, the demandant may proceed against the tenant 
who 'appears, we see a good reason why the party who 
pleads several tenancy should plead over some other mat- 
ter of defence. As he has no connexion with the others 
who are sued with him, he may not know whether they 
will appear and plead, or whether, if they do appear, they 
will not afterwards withdraw their pleas and confess the 
action ; he ought therefore, in addition to his plea of se* 
veral tenancy, to plead such other matter as would be 
proper for his defence in case he had been sued alone for 
the parcel of which he admits himself to be tenant. Then^ 
if there is no other plea filed in the case, the demandant 
may reply to this other matter ; but if there is another 
plea by another tenant, as the demandant cannot answer 
the special matter of both of them, he must maintain his 
writ as before mentioned. 

This rule however, as to pleading over, was not en- 
forced in ancient times. Probably cases had 'not fre- 
quently occurred in which one alone appeared and plead- 
ed several tenancy ; and in every other case the plea, if 
true, would in effect abate the writ. We find accordihg- 
ly^ that in the two cases before cited from the 38th and 
42A years of Ed. 3. it was pleaded in the usual form of 
a plea in abatement, concluding with praying judgment of 
the writ, without pleading over any other matter. Id 4 1 
Cd. 3. 20, which was a Pmcipe quod reddat against two, 
it was decided that each of them, after pleading several 
tenancy of different parcels, should be permitted to vouch ; 
which to this purpose is the same as pleading over. And 
in about half a century afterwards, in 5 Hen. 5. 4, it wa» 
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determined that the tenant in every such case must vouch, chap. 
or plead over, and could not conclude his plea of several m^ 
tenancy to the writ. The rule seems to have been con- ___ 
sidered as well settled ever since that time(d). 

It having been determined that the tenant in such a 
case must plead over, or vouch, it followed that this ad- 
ditional plea must be good and sufficient in itself. If 
therefore this plea is bad, the demandant may demur to it, 
even in cases where he could not have traversed the 
plea(e). In the case in which this point was decided, 
the two tenants who pleaded several tenancy, happened 
to plead over in the same manner, so that the demandant 
could safely demur to the whole ; as the pleas were both 
bad. If they had pleaded different bars, one good and 
the other bad, the demandant probably would have been 
driven to maintain his writ, and could not have taken ad- 
vantage of the bad plea. 

In pleading several tenancy of parcel, the tenant will 
of course answer as to the residue ; that is, by admitting 
himself to hold it as supposed in the writ, and pleading 
accordingly, or by disclaiming, or pleading non-tenure as 
to that part. 

When one of the tenants is defaulted, or is willing to 
suffer judgment by nil dicit or confession, and the other 
pleads several tenancy, the entry may be as follows : 

And now the said S. though solemnly called, comes not but 7. Plea, teye- 
makes default ; and the said T. comes and defends his right when, [* na*cel"*^bT** 
&c. and as to parcel of the said demanded premises^ to wit, a cer- one, when the 
tain piece of land containing ten acres, bounded, &c. he says that f,[„f^^' ^' 
he is, and on the day of the purchase of the original writ in this 

action 

(d) In Robinson's Entries, 267, in a writ of dower against two, 
each pleads several tenancy of different parcels, without pleading 
over;, and non-tenure as to the residue respectively; to all which 
pleas there is a general demurrer. There is no intimation of the 
ground of the demurrer, nor of the judgment upon it ; but as there 
is no other apparent objection to the pleas, the precedent, as far as 
It proves any thing, tends to support the opinion above expressed. 

(e) 12 Hen. 6. 4. Thel. L. 11. c. 31. § 20. 
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action was, sole tenant thereof as of freehold ; without this that the 
said S. has, or on the day of the purchase of the said original writ, 
or at any time afterwards, had, any thing in the same parcel of the 
"""""*""""'*" said demanded premises ; and he says that he did not disseise the 
said D. of the said parcel of the said demanded premises as the 
said D. has in his writ and count aforesaid above supposed ; and 
of this he puts himself on the country. And as to the residue 
of the said demanded premises, the said T. says that he cannot 
render the said residue to the said D. because he says that he is 
not, and was not on the day of the purchase of the said ^original 
writ, nor at any time afterwards, tenant of the said residue as of 
freehold ; and this he is ready to verify ; wherefore, as to the said 
residue, he prays judgment of the writ aforesaid, and that the same 
may be quashed ; and for his costs. 

If the other tenant had appeared and suffered judgment 
by nil dicit^ or confession, the only difference would be 
in the beginning of the entry, as follows : 

8. The like; And now that said S. and T. come and defend their right when, 

on nil diet/, or ^^^ ^^^^ ^^le said S. says nothing in bar or preclusion of the said 

confession, by j a r 

the other. action of the said D. whereby the said D. remains therein unde- 

fended against the said S. (or, and the said S. says that he can- 
not deny the action of the said D. nor but that he the said S. 
did disseise the said D. in manner and form as th^ said D. has 
above thereof complained against him and the said T.) And the 
said T. as to parcel of the said demanded premises, &Cf [as in the 
preceding form,] 

The demandant may reply to a plea like the forego, 
ing in the same manner as if the tenant who pleads had 
been sued alone for the whole land ; excepting only that 
in answering the non-tenure he will say that the said T. 
together urith the said S. did hold, &c. as follows : 

9. Replicatiooy And as to the said ten acres of land as to which the said T. has 
maintaining above pleaded as sole tenant, and whereof he has put himself on 

the country, the said D. thereof doth the like. And as to the said 
residue of the said demanded premises, whereof the said T. has 
pleaded non-tenure, the said D. says that his said writ ought not 
to be quashed by reason of any thing by the said T. above in that 
behalf alleged, because he says that at the said time of the purchase 
of bis said original writ in this action the said T. was (together 
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with the said S.) tenant of the said residue as of freehold, as by his 
writ and count aforesaid is above supposed ; and this he prays 
may be inquired of by the country. 
And the said T. likewise. 



There is no doubt that the demandant always may re- 
ply in this manner ; and it is probable that he would be 
^ required to join the issue tendered by the tenant and 
that a traverse of the several tenancy, in a case like the 
preceding, would be adjudged bad on demurrer. 

In the analogous case of entire, or sole tenancy, when 
one of two persons sued as joint-tenants takes the entire 
tenancy on himself, and pleads over in bar, and the other 
is willing to suffer judgment by default or confession, the 
demandant is compelled to answer to the bar, and cannot 
traverse the sole tenancy ; as we shall see in the next 
succeeding section. 

But as to the other part of the foregoing plea, to wit, 
the non-tenure of parcel, the demandant must answer it ; 
for if it should appear that the tenant is not seised of that 
parcel, he ought not to be injured, nor embarrassed in his 
defence, by the demandant's including in the writ some 
land which he ought not to have included* If this were 
permitted, the demandant might purposely include some 
land which he knew that the tenant did not hold. It 
may not however be known until after the ple*adings are 
closed, and the issues are tried, whether T. is tenant of 
that parcel or not ; and therefore the demandant ought to 
reply in such a manner that he shall not , gain an advan- 
tage from having included that land in his writ, if it should 
appear that it ought not to have been included. On the 
other hand, if the issue on the plea of non-tenure should 
be found for the demandant, still he cannot be injured by 
being required to answer to the matter in bar contained 
in the other part of the tenant's plea, as he is supposed to 
be always ready to prove the seisin, or other ground of 
action stated in his writ ; and to maintain his action against 
any bar that can be pleaded by his adversary. 

When one pleads several tenancy of parcel, another 
may also plead several tenancy of the same, or of anj 
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CHAP. other parcel ; and they may all join as tenants in their de- 
III. fence of the residue, or they may join in a plea of non* 
^ tenure as to part of the residue, and in defending the re- 
mainder. In short their pleas may vary in these respects, 
according to the various manners and proportions in which 
they may happen to hold the demanded premises ; as they 
are not to be injured by being improperly joined in the 
action, but each of them has a right to make such plea as 
is suited to his case. It would be useless to prepare 
forms for every different case that can occur. I subjoin 
one more, upon the following case. 

A writ of entry on disseisin in the per is brought 
against T. R. and S. for a messuage, a mill, and one bun- 
dred acres of land. The disseisin is alleged to have been 
committed by 4he A. B. who demised to T. R. and S. 
The tenant T. claims the messuage in severalty, and has 
nothing in the milt. R. also claims the messuage in se- 
veralty ; and R. and S. claim the mill as held by them 
jointly, but in severalty from T. All three of them hold 
the one hundred acres of land, and intend to dispute the 
demandant's right to recover it. 

10. Plea, by And the said T. R. and S. come and defend tbelr right when, 

Sna^Dcy^and"^ &c. and as to the said messuage with the appurtenances, parcel of 
non-tenure by the said demanded premises, the said T. says that he is, and on the 
different ten- ^g^y ^f ^^ purchase of the original writ in this action was, sole 
ferent parcels, tenant of the said messuage as of freehold ; without this that the 

«nd general g^j^j j^^ ^^^ g^ ^^ either of them have any thing, or on the day of 
issue by all, as ^ o» , ^ 

to the residue, ^be purchase of the original writ in this action, or at any time af- 
terwards, had any thing in the said messuage : and the said T. 
says that the said A. B. did not disseise the said D. of the said 
messuage, as the said D. has above thereof in his writ and count 
aforesaid supposed ; and of this he the said T. puts himself on the 
country. And as to the said mill, parcel of the residue of the said 
demanded premises, the said T. says that he cannot render the said 
mill to the said D. because he says that he is not, and was not on 
the day of the purchase of the said original writ nor at any time 
afterwards, tenant thereof as of freehold ; and this he is ready to 
verify ; wherefore as to the said mill he prays judgment of the writ 
aforesaid and that the same may be quashed. And the said R. as 
to the same messuage says that he is, and on the day of the pur^ 
chase of the said original writ was, &c. (plecuting several tenancy 
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tfi ike 8ame manner as abovt pleaded by T. — travernng the seiM 
^ T. and S» and concluding with the general issue,) And the said 
8. as to the same messuage says that he cannot render the same to 
the sai<l D. &c. (pleading general non-tenure^ as ahovty and con- 
duding with praying judgment of the writ,) And the said R. and 
S. as to the said mill, parcel of the residue of the said demanded 
premises, say that they are, and on the day of the purchase of the 
said original writ were, tenants of the same mill as of freehold > 
without this that the said T. has any thing, or on the said day of 
the purchase of the said original writ, or at any time afterwards^ 
had any thing, in the same mill : and the said R. and S. say that 
the said A. B. did not disseise the said D. of the said mill, as the 
said D. has above thereof in his writ and count aforesaid supposed ; 
and of this they put themselves on the country. And as to all the • 

residue of the said demanded premises, the said T. R. and S. say 
that the said A. B. did not disseise the said D. of the said residue, 
as the said D. has above thereof in his writ and count aforesaid 
supposed ; and of this they put themselves on the country. 

And as to the said messuage and the said mill, parcel of the said H* Replica-^ 
demanded premises the said D. says that his said writ ought not to in£"jhU*w'rit "*' 
be quashed by reason of any thing by the said T. R. and S. above and joining the 
in their pleas in that behalf alleged, because he says that the said Iggi^ue! ^° * 
T. R. and S. were on the said day of the purchase of the said original 
writ jointly tenants as of freehold of the said messuage and the 
said mill, as by his writ and count aforesaid is above supposed, and 
this he prays may be inquired of by the country. And as terthe 
plea of the said T. R. and S. as to the said residue of the said de- 
manded premises, whereof they haye put themselves on the coun- 
try, the said D. thereof doth the like. 

\ 

a 

This form is taken chiefly from the precedent in Rast. 
273 ; and the manner of pleading by the demandant tends 
to confirm the opinion expressed above, that several ten- 
ancy of parcel, even if proved, will not abate the writ as 
to another part, of which all the tenants admit themselves 
to be jointly seised. If it would have that effect, the 
demandant ought not to join the issue last tendered by 
the three tenants ; but should have made one replication, 
in maintenance of his writ, to all their pleas, as he has 
done with regard to the two pleas of several tenancy. If 
a plea in abatement goes to the whole writ, and the issue 
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which is joined upon it is found for the demandant, it is 
peremptory against the tenant, and the judgment is final } 
_ and on the other hand if the issue is found for the tenant, 
there can be no trial of anj other issue, because the ac- 
tion wholly fails. In every view, therefore, it would be 
unnecessary and improper for the demandant in such a 
case to tender or to accept any other issue, but that 
which applies to the sufficiency of his writ. Accordingly 
in another precedent in Rast. 363, which is a Formedon 
against four who plead several tenancy of all the different 
parcels, leaving no part to which they all answer jointly ; 
the demandant overlooks all the different issues tendered, 
• and makes one replication to the whole, in maintenance of 

bis writ. Considering this to be the law, several tenancj 
will never abate the whole writ, unless the different pleas 
of several tenancy embrace the whole of the demanded 
premises; and it will follow, that if the issue on such 
pleas is found in part for the demandant, and in part for 
the tenants ; that is, if they are proved to hold jointly a 
part of the premises, though not the whole ; the writ 
will be good for that part, and the demandant will have 
judgment to recover it ; and the writ will abate for the 
residue. 

As this plea is not strictly a plea to the writ, even in 
forft, it would no doubt be allowed in our practice to be 
# pleaded to the action. 

I The tenant, in pleading over, is not confined to the 

^ general issue, but may plead any other matter in bar, 

which he could plead if sued alone for that parcel of the 
premises. I presume he would *not even be confined to 
such pleas as in ancient times were considered as pleas 

I to the action, but that he may plead any matter that may 

be necessary or proper for his defence. For example, it 

I is well settled that he has a right to vouch ; but he might 

always be deprived of this privilege, if he bad not also 
the right to plead a mistake in the entry as alleged by 
the demandant. In the case above supposed, upon which 
the preceding plea is framed, T. could not vouch any one 
but A. B. by whom he is supposed to have entered. If 
then A. B. had in truth conveyed that messuage to C. 
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and C. had coaveyed to T. with warranty, the only mode 
in which T. could vouch his warrantor would be, after 
pleading the several tenancy, to add, that he did not enter 
by A. B. as alleged in the writ, but by C. The demand- 
ant would then amend his writ, or sue out a new writ, 
conforming to the truth of the case, upon which T. might 
vouch his warrantor. So if, instead of A. B., it was one 
F. who ousted the demandant and demised to T. ; and 
suppose that F. had a right of entry, and a good title to 
the land, and that A. B. had no title to it ; T. must plead 
that he entered by F. and not by A. B, so as to compel 
the demandant to amend, or to bring a new action. For 
if he should plead the general issue, that A. B. did not 
disseise, &c. it might be found against him ; whereas if 
the supposed disseisin was rightly stated in the writ, then 
opon the plea that F. did not disseise, &c. the issue would 
be found for the tenant. 
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Sole tenancy f or Mntire tenancym 

When two or more are sued, and one of them holds 
or claims the whole of the demanded premises. in several- 
ty, he may plead this sole tenancy ; and then plead over 
any matter of defence that is suited to his case, as if he 
had been sued alone. This plea has a strong resemblance 
to the plea of several tenancy, and they will in many re* 
spects serve to explain each other. In the English prac- 
tice, if the plea of sole tenancy ^ filed before the 
demandant has counted, the plea does not conclude to the 
writ, nor does the tenant plead over ; but he concludes 
with praying that the demandant may count against him. 
If the plea is made after the count, the tenant must plead 
over, or vouch. This distinction cannot apply in our 
practice ; because the count is always inserted in the 
original writ, and is therefore necessarily made' before 
any appearance or plea by the tenant. 

The reason why the tenant is required to plead over, 
is the same that is mentioned above as to the plea of sev- 

11 
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CHAP. ^^^^ tenancy ; that is, that he is not supposed to know 
in. what plea the other tenants will make, or whether they 
.....,,....,.....^ will make any ; and if all the others should make default, 
or say nothing, or plead non-tenure or disclaimer, the 
demandant may proceed against him who pleads sole 
tenancy, as if he alone bad been sued for the whole 
land (/)• In that case the demandant in his replication 
will take no notice of the averment of sole tenancy, but 
will, answer the additional matter of the plea (g). 

In general the demandant in such a case, that is, when 
all the other tenants say nothing, or disclaim, &c. was 
compelled by the common law to accept as tenant to the 
writ the one who pleaded sole tenancy, and was not 
permitted to maintain his writ, by traversing that sole 
seisin. There were some exceptions to this rule, which 
may serve to explain the nature of the plea. Thus if 
the action was one in which the demandant might recover 
damages, he might maintain his writ, so as to recover 
against all those who were named as tenants ; and could 
not be compelled to proceed against one alone (A). So 
when one disclaimed, and the other took the entire ten- 
ancy and vouched him who disclaimed, the demandant 
might maintain his writ;' because if the issue should be 
found for him, it would oust the tenant of his voucher, 
which was always a delay and prejudice to the demand- 
ant (i). But in general the demandant cannot suffer any 
inconvenience from proceeding against one alone, when 
that one takes the entire tenancy, and the others say 
nothing, or disclaim, &;c ; because the same evidence 
which would mai^|^in his action against all, would main- 
tain it against any one of them ; and the fruits of his ver- 
dict and judgment would be the same ^s if they had all 
appeared and made the same defence. On the other 

If) Fitz. Briefe, 678. AAer one has pleaded non-tenure, and the 
other has taken the entire tenancy, and the demandant has accept- 
ed him as tenant, it is the same as if the first had not been named 
in the writ. And see The!. Dig. L. 12. c. 2. § 16. 

(g) See Bro. Barre, 58. (h) Thel. Dig. L. 11. c. 33. § 14. 

(i) Thel. Dig. L. 11. c. 33. § 1. 
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band the tenant maj in some cases suffer great injury, if chap. 
his plea of sole tenancy should be traversed. If two m^ 
joint-tenants are sued, and one of them disclaims, the ^^^^^^^^^^^ 
whole estate is thereby vested in the other ; for this is a 
disagreement of record to the purchase made by the 
two (k). In such a case, if the other tenant pleads sole 
tenancy in himself, and the demandant is permitted to 
reply that they were jointly seised at the commencement 
of the action, he would prevail on that issue, and would 
thereby recover the land ; although the tenant, who thus 
pleads, has now all of the estate which both of them had 
originally, and may perhaps hold it by a title better than 
that of the demandant. It appears therefore that this 
plea does not always necessarily imply that the party was 
in fact sole tenant at the time of the commencement of 
the action ; but it sometimes means only that he is ready 
to defend the whole premises alone ; or, in the language 
of the books, that he takes the entire tenancy upon him- 
self. So if a man having a right of entry into land, 
should take with him a friend or servant to assist him in 
making his entry and in retaining the possession, the party 
who is ousted may not know their mutual understanding, 
nor the views with which they entered, and he is not 
bound to know or regard them ; he may therefore sue 
them both as disseisors. Yet if in such a case the friend 
or servant should disclaim, (as perhaps he ought to do,) 
it would be unjust that the other tenant should thereby 
lose one half of the land. The party for whose use, and 
upon whose title, the entry was made ought therefore to 
be permitted to take the entire tenancy upon himself, and 
to defend his right to the whole land (Z). 

But when one pleads sole tenancy, and the others ap- 
pear and vouch, or in any manner answer as tenants, the 
demandant cannot make any replication but in maintenance 
of his writ ; that is, that they were all seised jointly as 
supposed in his writ. He cannot reply to the several 
pleas of the different tenants, without tacitly admitting 

(k) Thel. Dig. L. 11. c. 34. § 14. 

(I) See Bro. Entre congeable 122. Infra, Sect. 10. Disclaimer* 
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that they bold as tbey respectively allege ; wbieh would 
be not only inconsistent with his writ, but would be im- 
possible in itself. 

Our statute relating to disclaimers (m) will be found to 
have ^ome effect upon the pleadings. in this case of sole 
tenancy. In our practice no damages are recovered in 
any real action ; but in all actions, real, personal and mixt, 
the party prevailing is entitled to his costs (n). The 
demandant ought hot to pay costs to the party who dis- 
claims, if the latter was in truth a tenant of the freehold 
when the action was commenced ; and if that fact is found 
for thd demandant, he is the party prevailing, and he ought 
to recover costs. To enable him to recover them, be is 
empowered by the first mentioned statute to reply to the 
disclaimer, that the party was in fact seised of the pre- 
mises. In all cases therefore in our law the demandant 
may be injured, at least so far as to pay costs, when he 
ought to receive them, if he is compelled to admit the dis- 
claimer and to accept as tenant to his writ the party who 
pleads sole tenancy. If on the other hand he is permit, 
ted, according to the above mentioned rule of the common 
law, to reply that the two tenants were jointly seised, he 
may prevent the plea of sole tenancy even wh^n it is es- 
sential to the just defence of the party who pleads it. 
The only mode of reconciling these conflicting rights 
seems to be, to require the demandant to reply to the bar 
or other matter pleaded by the party who takes the en- 
tire tenancy on himself; and to permit him also, if he 
thinks fit, to answer the disclaimer by averring the seisin 
of him who disclaims. If he prevails on the first issue he 
will recover the land, with his costs, against the one who 
pleaded sole tenancy ; and if that issue is found against 
him, the tenant will hold the land, and recover his costs 
against the demandant. As to the other issue, if the te- 
nant prevails, he will recover his costs, because it now 
appears that he ought not to have been joined in the writ. 
But if the demandant prevails on this issue, and should 
have a verdict against him on the bther, it seems more 

(m) Stat. 1795, c. 75. (n) Stat. 1784, c. 28. § 9. 
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difficult to decide wbat should be the result. Od the one ,enhv. 
side it may be said that the demandant ought to recover .u^^ 
his costs, because although he may not have so good a ' 

title to the land as the other tenant has, yet this tenant 
who disclaimed has admitted that ' the demandant had a 
better right than he had, and has rested his defence 
against the action on a point which the jury have found 
against him. On the other side it may be answered, that 
the party who disclaims has not expressly admitted that 
the demandant has any title, but only that he himself has 
none ; and if neither of them has any right, the demand- 
ant, who took the first step, and brought his action with- 
out any just cause, ought to pay all the costs which he 
has thus unnecessarily occasioned. If this last should be 
deemed the better opinion, it seems unnecessary for the 
jury to find any verdict on the plea of disclaimer, when 
they find a verdict against the demandant on the other 
issue ; as that verdict Will determine the whole cause (o). 
The mode here suggested, of making separate replica- 
tions to the pleas of the two tenants, is not warranted by 
the English precedents ; but some such course is render- 
ed necessary by our statutes above mentioned respecting 
costs, and disclaimer. As the rights of the three parties 
(the demandant and the two tenants) are clearly settled 
by our law, it is the business of the special pleader so to / 

state all the material facts as to secure to each party the 
benefit intended for him. Special pleading is nothing 
more than stating in logical and technical form the facts 
upon which the party founds his claim ; and the forms of 
course must vary with all the successive changes in the 
law (p). 

(o) See Fitz. Briefe 576. Assise against two. One pleads a re- 
lease of the plaiDtiff; and the other pleads johitrtenaney with^iiB 
co-defendant and a stranger. The jury found tfae first issue for 
the plainti£^ and the other for the defendant ; but the judgment 
was against the plaintiff on account of the joint-tenancy, notwith- 
standing the other issue was found for him. The verdict therefore 
on the first issue was unnecessary ; unless required as a matter of 
form, because the jury had been charged with it. 

(p) See 1 Chit, on Plead. 215. 1 Bur. R. 31^ 
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CHAP. When one pleads sole tenancy, and the other makes 

ni. default, the form may be as follows : 



12. Plea, sole ^^^ °^^ ^he said S. though solemnly called comes not, but 
tenancy by makes default: And the said T. comes and defends bis right when, 

othermakei ' ^^* ^^^ ^^^ ^^^^ ^^ ^^' ^^^ ^^ ^^® ^^^ of the purchase of the ori- 
default. ginal writ in this action was, sole tenant as of freehold of the said 

demanded premises ; without this that the said S. has, or on the 
day of the purchase of the said original writ, or at any time after- 
wards had, any thing therein : And the said T. says that he did 
not disseise the said D. of the said demanded premises as he has 
above in his writ and count aforesaid supposed ; and of this he puts 
himself on the country. 

* 

The only precedents that I have found of this plea are 
in Rasters Entries (9). In the greater part of them the 
tenant concludes with waging his law of non-summons, or 
with some excuse for a default. There are only two, in 
which he pleads over, that he did not disseise the de- 
mandant ; and a few, in which he pleads some other bar, 
or vouches. In all the instances of pletiding in bar, ex- 
cept the two first mentioned, the additional matter which 
follows the allegation of sole tenancy, seems to be pleaded 
in the same form as if the tenant who pleads had been 
alone sued. But in those two instances, the plea ^^ that 
he did not disseise," &c. is concluded with a verification, 
and a prayer of judgment in chief, instead of concluding 
to the country. There seems to be no difference in this 
particular between the plea of sole tenancy, and that of 
several tenancy ; and in the latter, the tenant after plead- 
ing rum disaeisivit^ concludes to the country. The addi- 
tional matter thus pleaded has no effect in the cause and 
is not noticed by the demandant, unless when he is per- 
mitted or required to accept the one who pleads it, as te- 
nant to his writ, as if he alone had been sued ; and when 
that is the case, this additional matter is the only thing 
to be answered by the demandant, and it ought therefore 
to be good and sufficient both in form and in substance 
for the tenant's defence. From these views of the sub- 

(q) d70, and seq. 
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ject, I have thought it best to conclude this plea with ten- chap. 
dering an issue ; presuming that the two precedents in ^i,^^ 

Rastel are misprinted. There appears to be a mistake of 

the same kind in a plea of several* tenancy, in Rast. 364, 
6. The action is a Formedon, and the tenants severally 
plead over non dedit as to the different parcels, and con- 
clude with a verification ; whereas, in all the other cases 
of the like kind in Rastel, the plea concludes to the coun- 
try. The difference is not perhaps very material ; and if 
it should be thought more proper to conclude with a veri- 
fication, the above form may be readily altered. 

If the other tenant should appear, and suffer judgment 
by nil didty or confession, the entry would vary as in the 
case of several tenancy. 

In these three cases, that is, when one pleads sole te- 
nancy, and the others are defaulted, or say nothing, or 
confess the action, the only replication that the demand- 
ant can make is to the additional matter of the plea. And 
as to -that, he may demur, or join the issue, if any is ten- 
dered, or reply, in like manner as if the party who pleads 
had been originally sued alone. 

If either of the other parties answers as tenant, the en- 
try will vary as in the plea of several tenancy. Suppose 
a writ of entry in the post against R. S. T. and U. , Two 
of them, R. and S. claim the whole, as joint-tenants. T. 
claims the whole as sole tenant ; and U. admits himself to 
hold jointly with the other three, as supposed in the writ, 
and pleads the general issue. The form would be as 
follows : 

And now the said R. S. T. and U. come and defend their right is. piea, by 

when, &c. and the said U. says that the said A, did not disseise ^**"'> ^^^ *** 

.,*v^. ., ..• . nancy by two, 

the said y. of the said tenements with the appurtenances, as the the like by 

said D. has above in his writ and count aforesaid supposed ; and ^^ ^^*''^' S*- 

of this he puts himself on the country. the fourUi. ^ 

And the said D. likewise. 

And the s^d R. and S. say that they are, and on the day of the 
purchase of the original writ in this action, were jointly tenants as 
of freehold of the said tenements with the appurtenances in the 
writ and count aforesaid mentioned ; without this that the said T. 
and U. or either of them, have, or on the said day of the purchase 
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of the said original writ, or at any tirae afterwards, had, aoy thing 
in the aaid tenements with the appurtenances : and the said R* 
and S. say that the said A. did not disseise the said D. of the said 
* tenements with the appurtenances as the said D. has aboYo in his 
.said writ and count supposed ; and of this they put themselves on 
the country. And the said T. says that he is, and on the day, &c. 
was, sole tenant as of freehold of the said tenements, &c. (as 
ahovcj traversing the seisin of R. S. and U, and concluding witk the 
general issue,) 

14. Replica- And the said D. says that his said writ ought not to be quashed 
lL""thTwrit.* "*' ^^ reason of any thing by the said R. S. and T. above in pleading 
alleged, because he says that the said R. S. T. and U. were on the 
said day of the purchase of the said original writ jointly tenants as 
of freehold of the said tenements with the appurtenances, as by 
bis. writ and count aforesaid is above supposed ^ and this he prays 
may bfr inquired of by the country. 
And the said R. S. and T. likewise. 

In this case the demandant joins the issue tendered by 
U., because if the other issue is found for him, that ver« 
diet will bind only R. S. and T. ; but U., who did not join 
in their false pleas, has a right to defend his portion of 
the land. U. may therefore have a verdict in his favour, 
although it should be found on the other issue that all four of 
them held the land jointly. But if that other issue should 
be found against the demandant, the first would become 
immaterial ; because the writ would be already abated, so 
that the demandant could not have any judgment upon it. 

If a stranger, having a right of entry as against the 
tenant, enter and oust him pending the writ, the tenant 
may plead this in abatement (r). This might happen, 
not only when the stranger had been disseised by the 
tenant, or by some one under whom the tenant entered ; 
but also when the estate of the tenant was defAted and 
destroyed by force of a condition^ or in other lawful 
manner. Thus a lord might enter upon lands held by his 
villein ; and a mortgagor, paying the money on the day 
specified in the condition, might enter on the mortgagee ; 
and if an action were then pending for the land against 

(r) See infra, § 23. 
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tlie villein, or the mortgagee, such entry might be pleaded cAat^ 
in abatement. To avoid this inconvenience, the law al- ^jj^ 
lowed the demandant to bring his action against both of . 

the respective parties ; and if each of them should plead 
sole tenancy in himself, the demandant might raaintain'his 
writ by replying ^e special matter. The law is thus 
stated in the Register, 229. b. and there are several cases 
to the same point iff the year books (9). 

When the right of entry of the stranger arises from 
the fault of the present tenant, the latter cannot plead it 
in abatement, as we shall see, in section 23, infra. If 
therefore I convey land to A. with condition that the 
conveyance shall be void unless he pays me such a sum 
at a certain time, and he omits to pay the money, where- 
upon I enter, A. cannot plead that entry in abatement of 
a writ then pending against him. 

If the action were brought against the mortgagor and 
mortgagee in the case above supposed, and each of them 
should take on himself the entire tenancy, the replication 
might be as foUowis : 

And the said D. says that his said writ ought not to be quashed 15. Replica- 
by reason of any thing by the 'said T. and S. above in their said b°"^^°t^a®o' 
several pleas alleged ; because he says, that before the comtnence- and mortga- 

ment of this action, to wit, on the day of tlie said T. was ^^^' 

seised of the said demanded premises with the appurtenances, and 
being so seised did then grant, bargain, sell andtonvey the same to 
the said S. to have and to hold the same to him and his heirs and 
assigns, upon a certain condition, that is to say, that if the said T. 

should pay to the said S. the sum of on the day of 

then the said conveyance should be void, and the said T. should 
and might re-enter on the same premises ; and the said D. says that 
the said T. had not so re-entered on the said premises before the 
commencement of this action : and this he the said D. is ready to 
verify ; wherefore he prays judgment, and that the said T. and S. 
may answer over to his said writ and declaration. 

It is necessary to aver that the grantor, or mortgagor, 

(s) 21 E. a 14. 41 E. 3. 16. 7 H. 6. 18. Fitz. Briefe, 34. Main- 
tenance de briefe, 43. Bro. Briefe, 49. 148. 160. 183. Brownl. 153. 
Finch L. 260. 

12 
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CHAP. ^^ ^^^ entered before the commencemeDt of the action ; 
jji^ for if be bad performed the condition, and thereupon en- 

tered, his entry would have wholly devested the estate 

and possession of the mortgagee ; and the mortgagor 
alone would have been the tenant at the time of bringing 
the action. ^ 

If in the case above supposed, the mortgagee should 
plead that he had nothing but on condition, &c. and that 
the mortgagor had since entered ; and if the mortgagor 
should answer as sole tenant, the demandant might accept 
the latter as tenant to his writ, and reply to his bar, as if 
the latter had been impleaded alone. . So if the mortga- 
gor had not entered, and should plead that he had nothing 
but a right of entry on condition, &c. and the mortgagee 
should take the entire tenancy, and plead over ; the de- 
mandant might accept the latter as tenant^ and reply to 
his bar. In the first case the mortgagee, and in the sec- 
ond the mortgagor, would be considered as having pleaded 
non-tenure or disclaimer; and the demandant might reply 
accordingly to the plea of the other tenant. 

But the demandant cannot join a disseisor and disseisee 
as tenants in his writ (/), although the re-entry of the 
disseisee pending the writ will be sufficient to abate it (u). 
If however such disseisin and re-entry were by covin be- 
tween the tenant and the pretended disseisee, for the 
purpose of defeating the action, or delaying the demand- 
ant, the latter may avoid this efifect by setting forth the 
covin in his replication (x)* 

SECTION IX. 
JVbn-^enttre. 

As every real action is brought to recover seisin of a 
freehold estate, which is supposed to be unjustly withheld 
from the demandant, it is in general a good answer for the 
party impleaded to say that he does not hold the demand- 
ed premises, that is, that he is not. tenant of the free- 

(t) 7 H. 6. 16. 18. (u) See infra, § 23. (x) 7 H, 6. 17. 
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hcAA {if). There are some few actions at the common chap. 
law, in which from their peculiar nature this plea is not m. 
allawed ; but these actions are not in use with us. 

This plea may be mad« as to a part, or the whole, of 
the demanded premises. At the common law, non-tenure 
of parcel of one entire thing, as of a manor, abated the 
whole writ ; although if two manors were demanded, 
Bou-tenure of one of them would not abate the writ as 
to the other. But by stat. 25 Ed. 3, stat. 5, c. 16, it 
was provided that non-tenure of parcel should abate the 
writ only for that parcel. 

The plea of non-tenure may be general, or special. 
The latter is proper when the party impleaded has some 
estate in the land, less than a freehold, or some interest 
in, or right to use it; as a terAi for years, or a right of 
way. In pleading a special non-tenure it is said that the 
party ought to show who is tenant of the freehold ; and 
so, in pleading non-tenure of parcel, that he ought to 
show who is tenant of that parcel. But in the latter 
ease, it is not material whether the person so named is 
in truth the tenant or not, as the demandant cannot tra- 
verse that allegation {z) i and the same is no doubt true 
with respect to the plea of special non-tenure. 

In the English practice this plea always concludes to 
the writ ; and there seems to be no doubt that it may be 
so pleaded in our courts. But it is justly remarked by 
the Editor of Saunders' Reports (a), that this, '' though 
usually called a plea in abatement, concluding with pray- 
ing judgment of the writ, is not strictly a plea in abate- 
ment though a dilatory ; for so far from giving the de- 
mandant a better writ, the plea is, that the tenant is not 

(y) 5 Mass. R. 344. 6—308. But see 13 Mass. R. 429, that a 
mortgagor of a remainder or reversion could not plead non-tenure 
to an action brought by the mortgagee to foreclose the right of re- 
demption. See also 14 Mass. R. 409. 

(z) Dallison, 101. In two precedents in Rast. 273. a. and 365. al 
this averment is omitted ; and in two others, 363. and 440. where 
rent is demanded, the averment is inserted^ 

(a) 2 Saund. 44. n. 4. 
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GHAP. ^ble to the action in any 8ba{>e, inasmuefa as he does not 
jii^ bold the land." This therefore is properly include 

among those pleas, mentioned in the beginning of this 

chapter, which in our practice are allowed to be pleaded 
to the action ; and although this rule seems to haye beea 
once doubted, or overlooked (6), the law appears to be 
now perfectly settled (c). 

There is however one particular in which this plea, 
and the plea of disclaimer, differ from some of the others 
which were formerly pleaded in abatement, and are now 
pleadable in bar. These two affect only the costs of the 
suit, and are not in any other respect material to the te- 
nant's defence. It would seem therefore reasonable to 
require of the tenant to file his plea of nontenure or dis- 
claimer at an early stage of the suit, so that the demand- 
ant may have an opportunity to accept the premises when 
thus offered to him, without paying the costs of a suit un« 
necessarily protracted. On the other hand, if the tenant 
were required in all cases to file these, like pleas in 
abatement, at the first terra, he might often lose the be- 
nefit of them for want of time to examine the demanded 
premises and to investigate his title. Perhaps the rights 
of both parties in this respect might be reconciled by pro- 
viding that the tenant might make these pleas, like other 
pleas in bar, at any stage of the cause ; but that if they 
were made after the first Term, the tenant should be 
entitled to costs upon these pleas, only from the time when 
they were filed. Whether it is competent to the courts 
to make an order to this effect, or whether it would re- 
quire the legislative authority, I do not presume to de* 
termine. 

If the plea applies to the whole of the demanded pre- 
mises, and is traversed by the demandant, the costs of 
the whole suit will follow the verdict and judgment ; and 
if it should be found on such an issue that the tenant held 
any part of the premises, the verdict as to that part would 
be for the demandant, who would of course be entitled to 

(b) 11 Mass. R. 216. , 

(c) 3 Mass. R. 312. 10 >- Q4. 13 — 439. 14 —239. 
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liis fall costs. If the plea applies to a . part 011I7 of the chjlP. 
premises, and is traversed, and the demandant prerails on jy,, 
this issue be will recover his costs, although he should «........_ 

not maintain his action as to the residue ; and so if the 
verdict on the plea of non.tenure as to part should be 
against the demandant, and he should prevail on the other 
issue, he will be entitled to full costs. In all these cases, 
the demandant is the prevailing party, though he does not 
recover all that he demanded (d). By our law costs are 
not taxed for every different issue or plea, but the costs 
of the whole suit are always awarded to the prevailing 
party. 

I proceed to give the form of the plea, according to the 
English practice, which may be readily altered to a plea 
in bar, when required. 

And the said T. comes and defends his right when, &c. and says I6. Plea, ge- 
that he cannot render to the said D. the tenements aforesaid with "*^** nou-te- 
the appurtenances, because he says that he is not, and was not on 
the day of the purchase of the original writ in this action, nor at 
any time afterwards, tenant of the said tenements as of freehold ; 
and this he is ready to verify ; wherefore he prays judgment of 
the writ aforesaid, and that the same may be quashed ; and for his 
costs. 

In this plea it is alleged that the party was not tenant 
on the day of the purchase of the writ, nor at any time 
afterwards (e) ; both of which averments are in general 
"necessary. There are however exceptions as to both of 
these points. If the tenant alienes after the purchase of 
the writ, this shall not abate it ; but if he has been ousted 
by one having a better title, he may plead this special 
non-tenure (/). There is in Rast. Ent. 232. b. a plea 
of this kind to a writ of Dower, in which the tenant says 
that he had before the purchase of the writ disseised one 

(d) 2 Pick, R. 387. 

(e) See Doctr. Plac. 128. contra : but not supported by the book 
cited, viz. 37 11. 6. 16 : and see the preceding sentence in Doctr* 
Plac. to the contrary. 

IP TheL Dig. L. 12. c. 29. § 3.. Infra, § 23. 
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CHAP. ^* B* ^^^ ^^^9 0^1^^^ ^he last coDtbraance, entered and 
III. expelled him ; and the demandant replies that the tenant 
.,.».^..^._ did not disseise the said A. B. &c. on which the issue is 
joined. So, as to the other point, if after the commence- 
ment of the action the party impleaded comes to the free- 
hold by the operation of la^, as an heir by the death of* 
his ancestor, or a reversioner by the death of the tenant 
for life, this does not make the writ good, and he may 
plead this special non-tenure (^). But if the party im- 
pleaded purchase the land after the commencement of the 
action, 'or, being a reversioner, accept a surrender from 
the tenant for life, he cannot plead non-tenure. So if 
after the commencement of the present action, he has re- 
covered the land against the person who was then tenant, 
and has entered accordingly, this, being his own act, 
makes him a good tenant to the writ, and he cannot abate 
it for non-tenure (A). 

When the plea applies only to a part of the demanded 
premises, the tenant must specify, and describe precisely, 
the part which he claims and intends to defend, and plead 
as to that part the general issue, or any other matter 
adapted to his case ; and as to all the residue of the de- 
manded pren^ises, he will plead non-tenure. The form 
may be as follows : 

17. Plea re- ^^ ^^® ^^^ '^* comes and defends his right when, &c. and as 
neral issue to to parcel of the said demanded premises, to wit, a certain piece of 
Dure to'^e*' ^^^^ containing iSfty acres, bounded, &c. he says that he did not* 
residue. disseise the said D. of the said parcel of the said demanded pre- 

mises, as the said D. has above in his writ and count aforesaid 
supposed ; and of this he puts himself on the country. And as to 
all the residue of the said demanded premises the said T. says that 
he cannot render the said residue to the said D. because he saya 
that he is not, and was not on the day of the purchase of the ori- 
ginal writ in this action, nor at any time afterwards, tenant as of 
freehold of the said residue ;* and this he is ready to verify : where- 

(g) Thel. Dig. L. 16. c. a Rast. Ent. 41& a. 

(h) Thel. L. 12. c. 30. § 10. 9 Ed. a 455, and see 23 Ed. 3. 8, 
and 41 Ed. 3. 5. 
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lore aa to the said i^emdue of tlie said demanded premkes the 
T. prays judgment of the writ aforesaid, and that the same may be 
quashed, and for his costs. 

If it is thought proper to say who is tenant of the resi- 
due, the averment may be inserted at the place of the 
asterisk, as follows : 

^but one A. is, and on the day of the purchase of the said 

original writ was, tenant thereof as of freehold ; and this he is 
ready, &c. 

The plea of special non-tenure may be of various 
kinds. Two examples have been already mentioned 
above ; and the forms of the pleas may be seen in the 
books there referred to (t). I subjoin a form of another 
kind ; which i^ for one who holds only as tenant for 
years: 

And the said T. comes and defends his right when, &c. and says 18. Plea, spe- 
that long before the purchase of the original writ in this action, u,*^"**^*^*'*" 
one A. B. was seised of the said demanded premises in his de- whole, 
mesne as of fee ; and being so thereof seised, demised the same to 
bim the said T. to have and to hold the same to him the said T. 
from the first day of April in the year — ^ for the term of — — 
years thence next ensuing ; ^ virtue of which said demise he the 
said T. was and still is possessed of the said premises for the term 
aforesaid ; and so the said T. says that he has nothing in the said 
demanded premises, and that he had nothing therein, on the day of 
the purchase of the said original writ, nor at any time afterwards, 
but only for a term of years in form aforesaid, the fee and freehold , 

thereof being theif and ever since in the said A. B. : and this he 
the said T. is ready to verify ; wherefore he prays judgment of the 
writ aforesaid, and that the same may be quashed ; and for his 
costs. 

The particular estate or interest set forth in the be- 
ginning of the plea is not traversable by the demandant. 
The substance and point of the plea is that the party is 
not tenant of the freehold ; and bis title to another kind 
of estate cannot be tried in this action. This result alsa 

(i) Rast. Ent. 232. 416. x 
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CHAP. ^soaforms to the general * rule of pleading, as laid down in 
uw Piowd. 14, and Co. Lit. SOS, as to pleas in which the 

^ party states any special matter, and concludes et «c, 

*< and so he says," &c. That rule is, that if the preced- 
ing statement is in the affirmative, (as here, that he was 
possessed of a term of years) and the conclusion, after 
the et sic, is in, the negative, (as here, that he does not 
hold, or has nothing as of freehold,* &c.) the conclusion 
alone ought to be traversed, and not the matter of the 
preceding statement. 

The common replication, that the party was tenant of 
the freehold, is as follows : 

19. Replica- And the said D. says that bis said writ ought not to be quashed 

waj'tenao^^ ^^ reason of any thing by the said T. above in pleading alleged, 
because he says that the said T. on the day of the purchase of the 
said original writ was tenant as of freehold of the said demanded 
premises, (or, of the said residue of the said demanded premises) 
as above in the writ aforesaid is supposed ; and this he prays may 
be inquired of by the country. 

In the English forms the day of suing out the original 
writ is added under a videlicet. This is unnecessary in 
our practice, because the writ makes part of the record 
in the action, and is constantly^before the court, in the 
same manner as the count and the other pleadings are. 

In the ancient books of Entries we find special repli- 
cations to this plea of non-tenure, in which the demand- 
ant alleges that the party now impleaded disseised him, 
or was otherwise seised, before the purchase of the origi- 
nal writ, and afterwards enfeoffed certain persons to the 
demandant unknown, by fraud and collusion, with intent to 
delay the demandant and to prevent his knowing the 
names of the tenants or persons against whom he might 
bring his action ; and the demandant then avers that the 
party impleaded has ever since the disseisin, or ever since 
the feoffment, continued to receive the rents and profits to 
his own use. This replication was founded on the stat. 
1 ,Ric. 2. c. 9, and on other statutes afterwards made in 
explanation and amendment of the first (ft). All these 

rW4H.4.c.7. ]1H. 6.C.3. 1 H. 7. c. 1. 
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statutes, with manj others made to restrain ahd correct chap. 
the mischiefs arising from secret uses and trusts, seem to j^, 

have been virtually repealed by the statute 27 Hen. 8. 

c. 10, for transferring uses into possession, and by the 
statute 13 Eliz. c. 5, for avoiding fraudulent conveyances. 
This special replication is therefore no longer necessary ; 
and the facts therein set forth may be shown in evidence 
to maintain the general replication (I), 

It may often happen that the demandant will prevail 
on the trial of this issue, although the tenant never claim- 
ed a freehold in the premises. As, if the tenant takes a 
leas6 from one who has no estate in the land, and enters 
on the right owner, claiming only an estate for years ; yet 
the owner may consider him as tenant of the freehold, 
and recover against him as such ; for he shall not be al- 
lowed to qualify his own wrong (m). So if my disseisor 
leases to A. and I enter upon him, and A. re-enters, 
claiming only his estate for years, A. is a disseisor to 
.me (n). And generally when a man enters unlawfully 
on the right owners he cannot qualify his own wrong by 
saying that he claims only a certain particular estate, 
but may, at the election^ of the owner, be treated as a 
disseisor, and as having acquired the fee-simple. 

SECTION X. 

IKscUdmer. 

A disclaimer, in the ancient feudal law, was a denial by 
the vassal that he held the feud of his lord. Upon such 
a denial or disclaimer, the vassal was deprived of the 
land, and the lord had a right immediately to resume 
it (o). In the common law there were several kinds of 
disclaimer, all partaking in some degree of the character 
of a disclaimer in. the feudal law, and probably derived 
from it. There was a disclaimer in the blood, by one 

(I) Cro. EI. 234. Sav. 126. S. C. (m) Golds. 43. 

(n) Dyer, 134, and see several other cases in Viner, Disseisin (I). 

(o) Crag, jus feudale, L. 3. tit. 5. § 1, 2. Feud. Cons. L. 2. tit 26. 

IS 
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CHAP. ^bo ^^^ ^^^^ ^^ ^ coparcener or co-heir bj another 
III, claiming, in the like character, his share of the inheritance 
• alleged to have descended from their common ancestor ; 

a disclaimer in the seignory^ by one who was vouched to 
warrant lands to another, who claimed to be his tenant 
by homage-ancestrel, and a disclaimer' in the tenancy^ by 
one of whom rent or services were demanded. In all 
these cases the disclaimer operated in some measure as a 
conveyance of record ; and had the effect of a release, 
surrender, or other conveyance, according to the nature 
of the case (p). 

From this effect of a disclaimer, it was probablj after- 
wards introduced in various real actions, whether there 
was any privity of blood or estate between the parties, or 
not ; and here also it operated in some measure as a con- 
veyance of the land. If two joint- tenants were sued in a 
writ of entry, and one of them disclaimed, this enured as a 
release, to pass all his estate to his co-tenant. So, if one 
sole tenant was sued and disclaimed ; this not only devest- 
ed all his right in the land, but enured as a feoffment, 
or other conveyance, to vest in the demandant all the 
estate, if any, that the tenant had ; and the demandant 
might thereupon enter, although his estate had been pre- 
viously discontinued, or his right of entry tolled ; and he 
would become seised, as far as it respected the tenant, of 
the estate set forth in his writ (9). It is this last kind 
of disclaimer that is the subject of this section. 

The tenant, when pleading a disclaimer, was not un- 
derstood to aver that he was not seised of the land ; but 
rather, that he was ready to relinquish it to the demand- 
ant ; and in almost every instance the tenant had, or was 
supposed to have, some estate in the land which he could 
lawfully aliene. The disclaimer was not concluded with 
a verification, because it contained no traversable fact ; 
neither did it contain any prayer of judgment for the ten- 
ant ; but it resembled in those particulars a cognovit aC' 

(p) Co. Lit. 102, 103. 

(q) See Com. Dig. Abatement, F. 15. 8 Co. 123. Co. Lit 362, 
363. 13 Mass. IL 439. 
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tianem in personal actions, rather than a plea to the ac- chap. 
tion, or to the ivrit. In Littleton's time it is said to have m. 
become usual to add a disclaimer to a plea of general _..«,..«.«^ 
non- tenure (r); and in our practice, by a still further 
change, a disclaimer is not unfrequently pleaded instead 
of non-tenure, and is considered as having the same ef- 
fect. By our statute 1795, c. 75, it is enacted that 
every person sued in any real action shall answer for so 
much or such part of the demanded premises as he holds, 
and^ay disclaim as to the residue ; and if he disclaims 
as 4o the whole, '^ and the plaintiff cannot prove his 
the defendant's possession of the premises, or any part 
thereof, he shall recover his costs." Here this plea is 
obviously considered as substantially the same as a plea of 
non-tenure ; the same replication being allowed to both, 
and the same result following from the verdict. The 
Provincial statute, 1 Geo. 2. c. S, contained the same 
provision, and shows that the practice was probably the 
same at that time. 

A disclaimer in most real actions at the common law 
gave to the demandant the whole that he demanded, and 
was as beneficial as a judgment in his favour. But in 
gome actions the demandant, upon recovering the land, 
was entitled to damages ; and if the tenant disclaimed in 
one of those actions, the demandant might reply that he 
was tenant of the land as supposed in the writ ; as other- 
wise the demandant would be wrongfully deprived of his 
damages [s). By the common law no costs of suit were 
recovered in any action (^). If damages had been reco- 
verable in all real actions, it is apparent that the plea of 
disclaimer would have been wholly useless, as it could 
never have availed the party pleading it, but in cases when 
he might also plead non-tenure. Damages are not reco- 
vered in any real action in our courts, but costs are given 
in all cases to the party prevailing in the suit ; and the 
above mentioned statute has provided this replication to a 
disclaimer, in order . that the demandant may not be de- 
prived of his costs when his action has been rightly com- 

(r) 3 Lev. 330. (s) Co. Lit. 362. (i) 2 lost. 288. 
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CHAP. menced. It has been decided in our courts thai a dis- 

III. claimer may be pleaded to the action (u) ; and as it. is set- 

.____^ tied that non-tenure may be pleaded in like manner (x), 

the former plea will be seldom, if ever, necessary in our 

practice. 

A disclaimer may be general, or special. The latter 
is adopted when the party has some estate less than a 
freehold, or some other interest in the land, which is 
stated by way of protestation ; and then the disclaimer is 
made with an e:.press saving of the estate or interesyiius 
set forth. A general disclaimer has a more extensive 
operation than a plea of general non-tenure. If the party 
has a reversion, or remainder, he will not be estopped, 
by the plea of non-tenure, to claim the land after the de- 
termination of the particular estate ; because by that plea 
be only' denies that he now has the freehold (y). But 
after a general disclaimer he is forever barred from assert- 
ing any title inconsistent with that set forth by the de- 
. mandant ; because he has relinquished every thing that i$ 
demanded against him in the writ ; and the demandant is 
in a manner remitted to all that he claims, a^ if he had 
recovered it by a verdict on the general issue (z). 

A general disclaimer when pleaded in abatement, is as 
follows : 



20. Plea, ge- 
neral disclaim- 



er. 



' And the said T. comes and defends his right when, &c. and says 
that he has nothing, nor does he claim to have any thing, in the 
said demanded premises, nor did he have, nor claim to have, any 
thing therein on the day of the purchase of the ocjginal writ in this 
action, nor at any time afterwards ; but he wholly disclaims to 
have any thing in the said premises; and thislie is ready to 
verify ; wherefore he prays judgment of the writ aforesaid, and 
that the same may be quashed ; and for his costs. 

If the disclaimer applies only to a part of the demand- 

(u) 13 Mass. Rep. 439. 

(x) 3 Mass. Rep. 312. 14 Mass. R. 239. supra, § 9. 

(y) See the exception in the case of a mortgage of a reversion 
or remainder, 13 Mass. R. 429. 

(x) 3 Lev. 330. Co. Lit. 362. 
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ed premises, the tenant will first plead as to all the other chap. 

parts ; and then disclaim, as above, as to all the residue. 'm, 
A special disclaimer may be as follows : . 



And the said T. comes and defends his right when, &c. and pro- 21. Plea, spe- 
testing that he, on the day of the purchase of the original writ in ^i** disclaimer, 
this action and long before, was and still is seised in his demesne 
as of fee of a certain messuage contiguous and next adjoining to 
the said demanded premises, and that he the said T. and all those 
whose estate he has in the same messuage, from the time whereof 
the memory of man is not to the contrary, have had and used, and » 
of right ought to have had and used, and the said T. still of right 
ought to have and use, a certain way for himself and themselves, 
and his and their servants and tenants, occupiers of the said mes- 
suage, to pass and repass on foot, and with carts and carriages, 
and with horses and other cattle, into, through, over and along, 
the whole of the said demanded premises, at all times of the year, 
at his and their free will and pleasure, as to the same messuage 
with the appurtenances belonging and appertaining ; and saving to 
himself and his heirs and assigns the right of way aforesaid, he 
says that he has not, nor does he claim to have any thing else in 
the said demanded premises, nor did he on the day of the purchase 
of the original writ in this action, nor at any time aflerwards, have 
nor claim to have any thing else in the said premises ; and he 
wholly disclaims to have any thing therein excepting the right of 
way aforesaid ; and this, &c. wherefore, &c. (m in the preceding 
form,) 

The statement which follows the protestando will vary 
according to the nature of the estate or easement thus 
claimed by the party, and the title by which he claims it. 
This statement is not traversable by the demandant. 
The only replication that can be made, according to our 
statute above mentioned, is that the party impleaded is 
tenant of the freehold of the demanded premises, in the 
same form as to a plea of non-tenure. 

When the disclaimer is pleaded to the action, the be- 
ginning and conclusion will be made like other pleas ii\ 
bar : in all other respects it will correspond with the 
above forms. The replication will vary accordingly. 
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SECTION XL 

That the Demandant himself is seised. 

This is pleaded in the English practice, sometimes to 
the writ, and sometimes to the action. It seems to be 
unnecessary with us ; as the plea of non-tenure, or dis- 
claimer, will answer the same purpose in all the real ac- 
tions that we have adopted from the common law. 

In Coke's Ent. 224, this is pleaded as a plea of non- 
tenure ; that is, after the allegation, that the demandant 
was seised on the day of the purchase of the writ, the 
plea concludes with a traverse, that the party impleaded 
was tenant of the land on that day, or at any time after- 
wards. There is a case also in Fitz. Mortdancestor 40, 
of a. mortdancestor brought by three, where two of them 
were summoned and severed ; and the tenant pleaded to 
the writ, that the third, who prosecuted the suit alone, 
was seised of the part that belonged to him ; and issue 
was joined on a traverse of that plea. But the Justices 
said that it would have been better pleading to hav£ al- 
leged non-tenure as to so much as. the demandant held; 
and to plead over to the points of the writ. 

SECTION XII. 
Pleas to the Count. 

Although the count is not by our law filed after the 
appearance of the tenant, as in the English practice, but 
is inserted in the original writ, yet there is no doubt that 
it must conform substantially to the rules of the common 
law relating to the action in which it is used. 

There are however many pleas relating to defects in 
the count which have never been adopted in our practice. 
As, first, a bad demand, which is a mistake in naming the 
things demanded, or in the order in which they should 
be demanded. It is deemed necessary with us that the 
premises in question should be accurately described, so 
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that the riieriff may know of what he is to deliver seisin craf. 
to the demnndant, in ease he recovers ; and that the re* m. 

cord may always show what piece of land has been the _— 

subject of the suit. No other attention is required in 
this particular. Secondly, bis petitum, or demanding the 
same thing twice ; which can hardly occur, if the premises 
are accurately described, as required in our practice. 
Thirdly, a miatake in the demand^ which cannot- exist 
here, as the tenant never has a view of the premises de- 
manded. Fourthly, a variance between the count and the 
writ. The form of the writ is established in every in- 
stance by our statutes, and it takes its name and charac- 
ter from the count which is included in it. There cannot 
therefore be any such variance between the count and the 
writ in our practice. 

It is said to be a good plea in abatement to the count, 
that it contains two or more distinct causes of action. 
Such a count is undoubtedly irregular ; but as the defect 
must in general, if not always, appear on inspection of the 
count, it will seldom, if ever, be necessary to plead it in 
abatement. In Buckmere's case, 8 Co. 85, the tenant 
demurred specially on account of a supposed defect of this 
kind, and there is no intimation in the report that this 
was not the proper mode of presenting that objection. 

This rule respecting the unity of the cause of action does 
not prevent the demandant from claiming in the same writ 
several different parcels of land in the same county, pro- 
vided he claims them all by the same title, and on the same 
ground of action (a). If the tenant has disseised my 
ancestor of several different tenements in the same coun- 
ty, I may demand them all in one writ of entry, or writ 
of right. So I may have one forraedon for divers lands 
included in one original gift^ So if I am disseised at the 
same time and by the same person of divers lands in the 
same county, some of which came to me by purchase, 
and some by descent, or some from one ancestor, and 
some from another ; I may have one writ of entry, or 
writ of right, for the whole ; because here the title, if it ' 

(a) 8 Co. 85. 
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may be« so' called, on which the action is founded, is mj 
own seisin. ' But if my father and uncle were disseised, 
I cannot have one action for the whole ; but must demand 
one moiety as heir to my father, and the other moiety, in 
another action, as heir to my uncle. It follows of course 
that there never can be two counts in one writ ; although 
this has been sometimes practised in our courts, in cases 
that have passed probably without observation. 

It is also said that a default of legal form in other par- 
ticulars may be pleaded in abatement to the count ; as the 
omission to allege esplees in the person on whose seisin 
the demandant counts. But the proper course in such a 
case is unquestionably to demur, either generallj or spe- 
cially according to the nature of the defect. The tenant 
in such a case does not' allege any new fact in order to 
show that the count is defective; but mer.elj points out 
the defects already apparent on inspection of the count. 

fiECTION XIII. 
Pleas to the writ. 

Pleas to the writ, for matter apparent on the face of it, 
are not in use with us. The writ is always before the 
court, as much as the count, or any other part of the 
record ; and a variance from the form prescribed by the 
statutes, or any other like defect, may always be present- 
ed to the consideration of the court by a special demur- 
rer. Indeed the pleas of this description have more 
resemblance in form to a special demurrer, than to a 
common plea in abatement. The tenant prays judgment 
of the writ, because he says that it is bad or defective, 
and then specifies and sets down the particulars in which 
it varies from the form in the Begister, or from the rules 
which apply to such a writ (6). 

When the exception to the writ arises from matter not 
apparent on the face of it, such new matter must be spe- 
cially pleaded. In this class are sometimes included many 

(b) See 3 lastr. Cler. 43. & seq. Co. Ent. 3^. 
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of those pleas which have been considered in the preced* chap. 
ing sections, and which are called ple^s to the person of n,^ 
the demandant, or of the tenant ; all of which are found- _ 

ed on facts existing at the commencement of the action. 
There are in the English practice several other pleas to 
the writ, founded on facts existing at the commencement 
of the action, which are not used with us. Such as that 
the demanded premises lie in another county ; which, if 
true, must always appear in the writ and count, when the 
premises are accurately described, as required by our law. 
So of various mistakes as to the name of the place where 
the ' premises are situated. There is however one plea 
of this description, which may sometimes be found neces* 
sary or useful in our courts, and which is iiot wanted in 
England ; and that is when the description of the premi- 
ses demanded is defective and uncertain. If indeed the 
defect appears on the face of the writ and count, there 
can be no occasion for any special plea; but when the 
defect or uncertainty arises from a latent ambiguity in the 
description, it cannot be known to the court unless the 
fact which creates the ambiguity is specially pleaded. As 
for example, if the description be such as will apply 
equally well to either of two different parcels, or lots of 
land, in the same town ; or if it refer to boundaries 
which have no existence in nature. Such a plea is not 
necessary in the English practice, because the demanded 
premises are not accurately described in the writ or 
count ; and if there is any uncertainty in this particular, 
the tenant may demand a view. In our practice, in the 
case here supposed, if the tenant should not discover the 
defect in season to plead it in abatement, he may perhaps 
protect himself against any inconvenience by giving an 
accurate description of the land which he claims, and 
pleading non-tenure or disclaimer, as to all the residue ; 
and if the demandant should reply that there is no such 
residue, still the plea will not injure the tenant. 

The plea of another action depending for the same 
cause, is not peculiar to real actions. All the remaining 
pleas which are founded on matter existing at the suing 
out of ^tbe writ, are pleas to the action of the tm/, and 

14 
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CHAP. ^^^ ^^ the form o{ it. They are intended to show that 
in. ^^ demandant has misconceived bis action ; and that al- 
, though he may have some title to the land, yet he ought 

not to recover it in the present action. Many exceptions 
of this kind in personal actions are in modern times con- 
sidered as grounds of demurrer or nonsuit (c) ; and the 
same principle would probably be adopted in real actions ; 
so that these defects when not apparent on the record, 
and when material to «the just defence of the tenant's 
title, might be pleaded to the action, as well as to the 
writ (d). As to those mistakes and defects which cannot 
injuriously affect the tenant, it would perhaps still be 
, thought proper ^that they should be pleaded in abcUement, 
if pleaded at all. 

I proceed to those pleas to the action of the writ, 
which may be necessary or useful in our practice. 

SECTION XIV. 
Mistake of the demandanVs title. Flea of Darrein seisin* 

The pleas to the action of the writ, which may be ad- 
mitted or required in our courts, are founded on a mistake 
of the demandant, which may occur in six different par- 
ticulars: as in setting forth, 1st. his own title, 2d. the 
descent to himself, 3d. the demise stated in the writ, 
4th. the estate of himself, 5th. the estate of the tenant, 
and, 6th. the manner of the tenant's entry. 

It is a general rule that in every writ of entry on the 
seisin of an ancestor, the demandant should state truly 
the person who was last seised, and trace the descent 
from that person to himself. This seisin and descent 
constitute his title. The seisin therefore of the demand- 
ant himself, or of any ancestor, after that one on whose 
seisin the writ is founded, which is called a dairein seisi^i^ 
shows that the demandant has not correctly stated bis own 
title. This darrein seisin^ if pleaded uriih titlCj is a plea 

(c) 1 Chit, on Plead. 442. 

(d) See Vin. Abatement (Y. a.) pi. JO, 11. liro. Briefe, 409. 488. 
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in bar ; if toithout tUle^ it was in ancient times a plea ia ouap. 
abatement. It is with title, when it contaiDS an aver- m^ 

naent of a feoffment, or other conveyance from the person ^ 

^bo is isaid to have been thus seised ; or when a title is 
in any way deduced from that person, as in the case of a 
sister holding as heir of her brother, against her brother 
of the half blood who claims as heir of his father. But 
darrein seisin with title seems never to have been a pro- 
per plea in a turit of entry ; because the later seisin, if 
true, falsified the writ, and therefore the demandant could 
never traverse the title set forth in the plea. His only 
replication would be in maintenance of his writ (e) ; and 
therefore the tenant's title, if introduced into the plea, 
would become immaterial, and the plea would be nothing 
more in effect, than the common darrein seisin without 
title. The plea of darrein seisin without title can seldom, 
if ever, be essential to the tenant's defence. I proceed 
to give one form of such a plea^ to the writ ; which can 
be readily altered to a plea in bar, if required. 

And the said T. comes and defends his right when, &c. and says 22. Plea of 
that after the death of the said G. the grandfather of the said D. ^a"®*"* »«»«"• 
mentioned in the writ and count aforesaid, one F. who was the 
only child and heir of the said G. and the father of the said D. (or, 
the said F. [if he has been named in the writ) entered into the said 
demanded premises as heir of the said G. and was thereof seised 
in his demesne as of fee ; in which case the said D., if he has any 
cause of action in this behalf, ought to have had a writ of entry 
upon the seisin of the said F. to recover the said demanded premr- 
ses against him tlie said T. and this he is ready to verify ; where- 
fore the said T. prays judgment of the writ aforesaid, and that the 
same may be quashed ; and for his costs (/). 

I have found no precedent for this plea in any of the 
books of entries ; but the above seems to include all that 
can be necessary. It is said that this plea cannot be 
pleaded in a writ of right ; and that when pleaded in For- 
medon, it should conclude to the action, and not to the 

(e) See Com. Dig. Abatement (L. 1.) (M.) 

(f) See 33 II. 6. 7—19—50. 
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writ. There seems to be some confusion in the ancient 
books on this subject. It can hardly be of much import- 

ance in our practice ; but the reader who may wish to 

examine it further is referred to TheloaPs Digest, L. 1 1 . 
c. 40, and the books there cited ; and to 8 Co. 88, Buck- 
mere's case. 

The replication to this plea would be as follows : 

28. Replica- And the said D. says that his said writ ought not to he quashed 
tion, that the by reason of any thing by the said T. above in pleading alleged, 
was Dot seised, because he says that the said F. was not seised of the said demand- 
ed premises at any time after the death of the said G. as the said 
T. has above in his said plea alleged ; and this he the said D. 
prays may be inquired of by the country. 

SECTION XV. 
Mistake of the detcent. 

This plea, as a plea to the writ, seems to be adapted 
principally, if it is not entirely confined, to the writs of 
Bight and of Formedon ; and even in those actions it 
seems to have been pleaded sometimes in bar, and some- 
times in abatement (g). In the 12 Ed. 2, it was held 
to be no plea to a writ of dum non fait compos men^ 
tis (h) ; and there seems to be no reason for rejecting it 
in that action, but what would apply equally in all the 
other writs of entry. In the case last cfted the action 
was brought by one R. as uncle and heir of the non com- 
pos person, and the plea, which was adjudged bad, was 
that R. had an elder brother who survived the non com- 
pos ; but it was considered that the plea would have been 
good, if it had contained an averment that the elder 
brother had been seised of the estate, ( which would have 
been a case of darrein seisin) or that he was still living, 
or that he had released, or had been attainted of treason 
or felony. Either of these three last averments would 

{g) See 8 Co. 87, Buckmere's case. Thel. Dig. L. 11. e. 50. 
10 £. 3. 520. Bro. Droit 30. 47. 

(h) Thel. Dig. L. 11. c. 50. $ 16. Fitzh. Entre 70. 
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have made it a good bar to the action ; and the first would crap. 

have made it a good plea to the action of the writ, and in j^^ 

modem practice to the action itself. If the elder brother . 

bad been seised of the estate, (which must be understood 

of a lawful seisin, of the estate which the non compos had 

before the conveyance) that would have avoided the con* 

veyafAe on which the present action was founded ; and 

the demandant most have brought his action on the seisin 

of that elder brother, and set forth the disseisin to him, 

or the other means, whatever they were, by which the 

tenant afterwards obtained possession. Either of the oth^r 

three averments would show that the demandant could 

not recover in any form of action. If the elder brother , 

bad released, it would of course bar all who should claim 

by or under him ; and if he were still living, or had been 

attainted, no one could claim as his heir. 

This plea and the rules relating to it apply only when 
the descent is traced through a collateral ancestor, and 
not to the casApf a lineal descent. For example, ia an 
action founded^ the seisin of a grandfather, the omission 
of the father in tracing the descent would be fatal ; be- 
cause the right could not by possibility come to the de- 
mandant unless through the father. But as this defect 
would appear on the writ and count, the tenant might 
take advantage of it by a special demurrer, and there 
would be no occasion for any plea (t). So it would be, 
if the descent were in any other respect so incorrectly or , 

imperfectly stated as not to show that the demandant is 
heir to the person under whom he claims. But in the 
case of a collateral ancestor, the omission would not aU 
ways appear on the ^writ. In the case last cited from 1 2 
Ed. 2, the land might have descended immediately from 
the non compos to the demandant ; and it would have so 
descended, if there had not been an elder brother of the 
demandant, who survived the ncm compos. The descent 
is well traced, so far as it appears in the writ and count ; 
and if the elder brother had never held the estate, nor 
done an; act to bar or defeat the demandant's title, the 

(i) See 3 Bos. and PuL 45a 
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CHAP. omission of his name in tracing the descent could not pro- 
jii^ duce any injury or inconvenience to the tenant. The te- 

. nant therefore could not take advantage of the omission, 

unless he could add some further averment, of the kind 
above suggested, which would show that the demandant 
could not recover in the action, and so make it a good 
plea in bar. ♦ 

. A form of th& plea will be found in chapter XIV. § 2, 
pi. 8. 

SECTION XVI. 

Jdistake of the Demise* 

This plea has some resemblance to the plea of a mis- 
take of the entry ; and is never applicable to a writ of en- 
try on disseisin, unless when it shows a mistake of the en- 
try, and is pleaded as such. The reader is therefore re- 
ferred to pleas of mistake of the entry^ s^tion XVIII. of 
thfs chapter; and to chapter YII. sectioqpll. for pleas of 
mistake of the Demise, in other actions. 

SECTION xvir. 

Mistake of the Estate, of the demandant^ or tenant. 

If the demandant brings an action of a higher nature 
than his estate allows, or of a kind not adapted to his es- 
tate, this mistake of the estate, as it was called, might be 
pleaded to the action of the writ : as if a tenant in tail, or 
tenant for life,, should bring a writ of right on his own sei- 
sin ; or if an heir in tail should bring a WTit of right or 
a writ of entry, on the seisin of his ancestor. It is un- 
derstood of course that the demandant in these cases 
claims an estate in fee-simple in the usual form ; for if the 
mistake appears on the face of the writ or count, as if the 
demandant in a writ of right counts on his own seisin in 
tail, or for life, the tenant may demur, or the court may 
ex officio abate the writ (ft). 

(ic) Vin. Abatement (A.) Hob. 199. 279. 
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This plea, like most, if not all, of the others that were chap. 
formerlj pleaded to the action of the writ, may now as I j^^ 
apprehend be pleaded in bar. The plea, if true, is a per- ..__^ 
petual bar to the action in which it is pleaded, and shows 
that the demandant has not such a title as that which is 
stated in the writ and on which the action is founded. 

If this defect or mistake should appear in evidence un- 
der the general issue, it would probably in some xBases 
produce the same eifect ; that is, the demandant would 
be nonsuited, or the verdict would pass against him. As 
if in proving his title in a writ of entry cum iitulOj he 
should find it necessary to produce a deed of convey- 
ance to his ancestor ; and if that conveyance were of 
an estate in tail, it would no doubt be decided that this 
evidence did not maintain his action. There are many 
cases in the ancient books in which similar mistakes or 
defects, which were then considered as the proper subject 
of a plea to the action of the writ, were nevertheless held 
to abate the writ, if they appeared in a special verdict 
upon any other plea (Z). 

This plea, or ground of defence, does not however, as 
I apprehend, apply to every mistake or defect that may 
occur in stating the demandant's estate ; but to such only 
as show that he cannot maintain the action in this form. 
In a writ of entry on a disseisin to the demandant him- 
self, it would not, I presume, be a good plea to say, that 
he was seised only for life, when he counted of an estate 
tail, or that he was seised in tail, when he counted of an 
estate in fee-simple ; because if he was actually seised of 
either of those three estates, he might maintain a writ 
of entry against his disseisor, and all who claim under 
him (m). The plea therefore in this ca^e would not 
show that the action is misconceived ; and would not be 
a good plea to the action of the writ. 

The plea of a mistake of the demandant's estate will 
be found among the pleas in bar, in chapter IV. § 7. 

(I) Com. Dig. Abatement (E. 15.) Cro. El. 143. 1 Leon. 315. 
S. C. 

(m) See supra, Chap. II. 



112 MISTAKE OP THE ENTRY. 

ORAF. A mistake of the estate of the tenant was also a good 

III. P'^A ^t eominon law in certain actions ; as in a writ of 

. waste, of cessaMy of ward of land, and others (n). This 

plea could never be made in a writ of entry, nor in a 
common writ of right ; unless the plea of special non-te- 
, Dure, when the tenant claims an estate for years, &c. 
may be considered ' as coming within this description. 
The only action now in use with us, in which the tenant 
can plead this mistake of his estate, as the plea was com- 
monly understood, seems to be the action of waste. 

SECTION XVIII. 
Mistake of the Entry. 

In every writ of entry there are two points to be con- 
sidered, in stating the manner of the tenant's entry into 
the land. One is, to ascertain who was first seised by 
force of the defective title under which the tenant is sup- 
posed to hold ; and the other is, the intermediate convey- 
ances, or descents, or the intermediate holders of the es- 
tate, if any, between the person so first seised and the 
present tenant ; all which intermediate holders, if the writ 
is within the degrees, should be correctly set forth. Sup- 
pose for example, as to the first point, that A. having & 
good title, and a right of entry, ousts the demandant, and 
then conveys the land to the present tenant ; b]^ in the 
writ it is said that the tenant has no entry but ny one B. 
who demised the same to him, and who thereof unjustly 
disseised the demandant. Now it is obvious that if the 
tenant pleads the common bar or issue^ viz. that the said 
B. did -not disseise, &c. he may fail in his defence, al- 
though he has a good title to the land ; because he cannot 
show that B. had any right of entry. He should there- 
fore plead that A. entered upon the demandant, and that 
the tenant entered by A. and not by B., and when be has 
thus compelled the demandant to amend his writ, or to 
A purchase a new one, conforming to the truth of the case, 

• 
(n) Thel. L. 11. c. 53. 
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he may on the general issue, << that A. did not disseise," chap. 
prove A.'s right of entrj ; and he will then prevail in the ,^; 
suit. 

A mistake of the second description can seldom, if « 
ever, be injurious to the tenant in our practice ; but still 
he may always insist on having the writ made to conform 
to the truth of the case, without showing that he is expos- 
ed to any particular inconvenience by the mistake. The 
loss of his voucher is of little importance in our courts, as 
the tenant never really recovers over in value against the 
vouchee. This is the reason given for the plea, when 
any one of the intermediate holders of the estate is omit- 
ted in the writ ; and also for the plea that the writ is in 
the degrees, when it ought to have been in the post 
But even when this reason did not apply, and when the 
mistake was of the opposite character, viz. the inserting . 
the name of one who never had any thing in the premises, 
the common law still allowed the tenant to plead the mis- 
take. If indeed the one who had nothing is alleged in 
the writ to have held jointly with another, which other 
was in fact seised, it has been decided that the tenant 
cannot plead in abatement that he entered by one of them 
alone (o). But if, in tracing the estate into the hands 
of the tenant, it is said that he has no entry but by R., to 
whom S. demised it, it has been adjudged a good plea to 
say that he entered by the said S. and not by R. ; aU 
though it was admitted that the tenant was not deprived 
of his voucher by this mistake in the writ (p). So if the 
writ is in the post when it ought to have been within the 
degrees, the tenant may plead the mistake ; though it does 
not impair his right to vouch, but on the contrary gives 
him a greater latitude in that respect than he would have 
been entitled to, had the entry been truly, stated. 

The pleas of this description may be conveniently 
presented in the order of the writs of entry on disseisin 
to which they are respectively applicable ; taking in each 
case, first, the plea of a mistake as . to the supposed dis- 
seisor, and secondly, the mistakes as to the degrees, or 

(o) 44 Ed. 3. 31. (p) 44 Ed. 3. 39. Fitz. Entre 53. 
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CHAP. 

III. 



the intermediate holders of the estate. These pleas will 
be found to be applicable, with few alterations, to all the 
, other writs of entry. 

, When the writ is in the quibus, that is, on a disseisin 

supposed to have been committed by the tenant, as in the 
writ No. 1. supra. Chap. 2, the tenant may plead that he 
entered in some other manner, and traverse the entry 
supposed in the writ ; as follows : 

24, Plea, to And the said T. comes and defends his right when, &c. and says 

S"Li" ***h • *^*^ ^^^ ^' having a good title to the said demanded premises, to 
ought to be in bold the same to him and his heirs forever, and having a lawful 
the per. right of entry thereinto, did enter into the same upon the posses- 

sion of the said D. thereof, and did expel and amove the said D. 
therefrom, as he lawfully might ; and the said A. aAerwards de- 
liaised the said premises to him the said T. ; without this that he 
the said T. entered into the said premises upon the possession of 
the said D. thereof, as the said D. has above in his said writ sup- 
posed ; in which case the said D., if he has any cause of action in 
this behalf against him the said T., ougjit to have prosecuted the 
same by a writ of entry in the per, and not by his writ aforesaid ; 
and this he is ready to verify ; wherefore he prays judgment of the 
writ aforesaid ^nd that the same may be quashed ; and for bis 
costs (q). 

I have not met with any case in which a plea of this 
kind has been made ; but the tenant may undoubtedly 
plead such a mistake of the entry, as otherwise he might 
not only be deprived of his voucher, but he might lose 
the land, although he had the better title to it. If the 
tenant should admit the writ to be good, and should plead 
the general issuQ, the demandant, upon proving his seisin, 
would be entitled to a verdict, unless the tenant could 
show that he had a right to enter and amove him ; but in 
the case supposed the tenant cannot prove this, because 
A. had that right, and it was one which he could not law- 
fully assign. It is therefore necessary to the tenant's 
defence that the writ should be abated, or amended in this 
particular. The tenant might indeed plead this matter in 
bar, giving colour, as it is called, to the demandant ; but 



(q) See Rast. Ent. 422. 569. 3 Inst. Cler. 120. 
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in such a plea he must admit certain facts alleged in the chap. 
declaration, which in the case supposed are not true, and m, 
which might possibly operate- to his prejudice on some .«.^___ 
other occasions Suppose for example he should set forth 
the title and entrj of A. and the demise to himself, he 
must then admit that the demandant afterwards claiming 
&2^ colour, &c. entered upon the tenant, whore-entered 
on the demandant, as he lawfully might, &c. although 
these two last facts are not true. The tenant, according 
to the ancient rules of pleading, could not plead any mat- 
ter in bar inconsistent with the writ, which he had already 
admitted fo be good ; and therefore in the last mentioned 
case he must admit the seisin of the demandant and the 
subsequent entry by himself. If this plea of a mistake 
of the entry should be allowed in our practice to be 
pleaded in bar, (as I apprehend it would be) there would 
be no necessity for giving colour ; and the only alteration 
in the above form would be in the beginning and conclu- 
sion of the plea, to make it a plea in bar. 

It is unnecessary in the above plea to set forth specially 
the title of A. because it is not traversable. If A. ac- 
tually entered, claiming the land under whatever title it 
might be, and demised to the tenant, that is prtma/acie 
sufficient to abate the writ. But as it is possible that the 
demandant might have afterwards re-entered, and then 
have been ousted by the tenai^t, according to the allega- 
tion in the writ, the plea concludes with a traverse of 
such entry by the tenant. 

The tenant, though he denies that he entered upon the 
demandant, does not directly traverse the disseisin com- 
plained of; because that would be a waiver of his excep- 
tion to the writ. Such a traverse would amount to the 
general issue, thereby admitting that the tenant entered 
in the manner supposed in the writ, and denying that 
such entry was wrongful ; or, in other words, asserting a 
right of entry in himself, whilst in the case supposed, A. 
alone had such right of entry. 

If the writ in the above case ought' to have been in 
the per and cm, the tenant, instead of stating a demise to ~ 
himself by A. wiU say. 
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in. 



that one A. having a good title, &c. did estefi 4&c« as he 

lawfully might; and the said A. afterwards demised the isaid 
premises to one B. wliich said B. aflcrwards demised the same to 

„^ „, him the said T. without this, &c. 

25. Plea, that ' 

the writ ought 

to be in the ' — and at the conclusion he will say that the writ ought 

per an cuu ^^ j^^^^ ^^^^^ .^ ^^^ ^^^ ^^^ ^^^^ j^ ^jj ^^jj^j. regp^ctfl 

the plea will be like the preceding. 

If, the writ ought to have been in the post, the plea 
will vary according to the facts on which it is founded, 
i If there had been a third alienation or descent, the ten- 

ant, after stating the title and entry of A. as before, may 
say, 

26. Plea, that and the said A. afterwards demised the said premises to one 

the writ ought g^ ^nd the said B. afterwards demised the same to one C. which 

to bo 10 too 

post* said C. afterwards demised the same to him the said T. without 

this, &c. 

—-and conclude that the writ ought to have been in 
the post. 

If there had been more than three demises, as for 
example by C. to E. and by E. to the tenant, in the pre- 
ceding case, still the tenant must not state specifically 
more than three, as that would make his plea double. In 
such a case, therefore, after stating the demise to C. as in 
the preceding form, he will say, 



-and afterwards he the said T. entered into the said demand- 



ed premises ; without this, &c. . 

In all the above pleas in this section, the tenant admits 
the seisin alleged by the demandant ; and is supposed to 
be prepared, when the action is brought in a proper form, 
to show a better title, and a right of entry in the person 
who is named in the plea as having ousted the demand- 
ant. ' But it may be that the demandant never was seis- 
ed ; in which case, as there could not have been such »n 
entry as alleged in the writ, so neither could there have 
been any disseisin ; the tenant therefore, if he would 
plead this mistake in the entry, should do it if possible 
without admitting the seisin of the demandant. Such a 
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plea must of coarse show that the writ ought to have cbaf* 
been in the past ; because it can never be within the de- m^ 
grees, unless the tenant, or some person, by o^ under . 

whom the tenant holds, did enter upon the demandant. 
If there was no such ouster of the demandant, it must 
follow, either that the tenant can trace his title back 
through three or more descents or alienations of persons 
by and under whom he holds, or secondly, that the tenant 
himself, or some person within those three degrees under 
whom he holds, has upon a recovery or otherwise entered 
upon some stranger. In either case, the action, if any 
can be maintained by the demandant, must be in the post. 
I have not met with any plea of this kind ; but as it 
may be essential to the just defence of the tenant, I pre- 
sume it would be allowed, and venture to propose the 
following form : 

And the said T. comes and defends his right when, ^c. and pro- 27* Plea with 

testing that the said D. never had any thing in {or^ never wa? seised ?k °(7h*"''% 

of) the said demanded premises in manner and form as he has ought to be in 

above in his writ and declaration aforesaid alleired, /or pita, says thepoW, en 
. /. . L ,^ i . \ account of 

that heretofore, to wit, on the day of — ^ one A. was seised three demises. 

of the said demanded premises in his demesne as of fee, taking 
the profits, &c. and afterwards the said A. demised the same to one 
B. and the said B. afterwards demised the same to one C. which 
said C. afterwards demised the same to him the said T. without 
this that he the said T« entered thereinto upon the possession of 
the said D. thereof, as the said D. has above in his said writ sup- 
posed ; in which case the said D. if he has any cause of action in 
this behalf against him the said T. ought, &c. 

If the reason assigned for requiring the writ to be in 
the poat^ is a recovery or ouster by the tenant, or by one 
under whom he holds, the preceding form will be readily 
altered by reference to pleas No. 42, 43, and 44, in this 
chapter. 

The replication would be the same to each of the four 
preceding pleas, to wit, by taking issue on the traverse, / 

as follows : 

And the said D. says that his writ aforesaid ought not to be ss. Repltca- 
quashed by reason of any thing by the said T. above in bis said tlon, maiotaia- 

' ff 9 J ing the writ. 
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I^^p^ plea alleged, because 'he Bays that the said T. did enter into 

the said demanded premises upon the possession of the said D. 

Ill* 

thereof, as the said D. has above in his said writ supposed ; and 

this he prays may be inquired of by the country. 

If the writ is in the j^ef, alleging a disseisin by A. who 
demised to the tenant, when in fact the tenant himself 
entered upon the demandant and ousted him, the plea 
would be as follows : 

t 

S9. Plea, to And the said T. comes and defends his right when, &c. and says 

writin the per, ^YibX after the said supposed disseisin committed by the said A. he 
,to be in the the said D. was seised of the said demanded premises; and the 
^tfria. giij^ f ^ having a good title to the said premises to hold the sapie 

in his demesne as of fee [or, freehold, &c.] and having a lawful 
right of entry thereinto, entered into the same upon the possession 
of the sa^d D. thereof, and expelled and amoved the said D. there- 
from as he lawfully might ; and thereupon became and ever since 
has been seised of the said premises in his demesne as of fee (er, 
freehold, or, in tail, &c.) without this that he the said T. entered 
into the said demanded premises by the said A. as the said D. has 
above in his said writ supposed; in which case the said D. if he 
has any cause of action in this behalf against him the said T., 
ought to have prosecuted the same by a writ of entry in the quibus^ 
supposing that the said T. had disseised him the said D. of the said 
premises, and not by his writ aforesaid ; and this, &c wherefore^ 

If the writ is in the per and cui^ or in the poat^ when 
it ought to be in the quibuSj the plea will be the same as 
the preceding. 

The above pleas are all founded on a mistake as to the 
supposed disseisor. If the disseisor is rightly named in 
the writ, yet if the estate is not properly deduced from 
him to the tenant, the latter may plead this mistake of the 
entry ; which is the second of the two classes into which 
these pleas are above divided. 

If the Writ is in the per, when it ought to be in the per 
and cut, the plea will be as follows : 

so. Plea to , And the said T. comes and defends his right when, &c. and says 
that i?ous^^ ^^** ^^ entered into the said demanded premises by one B., to 

be in the jier whom the said A. demised the same, and not by the said A., as in 
andcuu 



•/ 
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III. 



the writ aforesaid is supposed ; in which case the sud D. if he has, cHAP. 
&c. ought to have prosecuted the same by a writ of entry in the 
per and cui^ ^nd not by his writ aforesaid ; and this, &c. where- 
fore, &c. — — — — 

Jf it ou^ht to be in the post^ on account of another 
alienation, the plea will be as follows : 

and says that the said A. after the said supposed disseisin 31. — that it 

demised the said demanded premises to one B. who afterwards de- °"*^^*° *^ *" 
mised the same to one C. which said C. afterwards demised the 
same to him the said T., and the said T. thereupon entered into the 
said premises by the said C. and not by the said A. as in the writ * 
aforesaid is supposed ; in which case the said D. if, &c. ought to 
have prosecuted the same by a writ of entry iii the posi^ &c. 

If there were one or more demises between C. and the 
tenant, the plea will not specify them, but after stating 
the demise to C. will proceed as follows : 

and afterwards he the said T. entered into the said premises, 

without this that he entered thereinto by the said A. as in the writ 
aforesaid, &c. 

« 

Or the plea may omit the demise to C, provided it 
shows in any other way that any person by whom the 
tenant entered, was seised after B. ; as follows : 

and says that the said A. after the said supposed disseisin 



demised the said demanded premises to one B. and afterwards he 
the said T. entered thereinto by one C. and not by the said A. as 
in the writ aforesaid, &c. 

This last form would serve for either of the two pre- 
ceding cases ; and it is immaterial whether C. ( in the last 
plea) entered on a depiise by B., or on a demise by any 
intermediate holder, or on an ouster, or recovery ; be« 
cause if A. demised to B. and then C. was seised before 
' the tenant entered, the writ must be in the post. 

The replication in maintenance of the writ will take 
issue on the traverse in each of the above pleas, viz : 

And the said D. says that his writ aforesaid ought not to be SS. Replica- 
abated, &c. because he says that the said T. did enter into the said fion, maintain. 
' ^ ing the writ. 
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demanded premises by the said A., as he the said D. hae above ia 
bis said writ alleged ; and this he prays may be inquired of by the 
country. 

If the writ is in the per and ci/i, when it ought to be 
in the quibua^ the plea will be like pi. 29, supra. If it is 
in the per and ctei, alleging that the tenant has no entry but 
by B. to whom A. demised, when in fact A. demised to 
the tenant, the plea may be as follows : 

« 

SS. Plea, to ^T^^ ^ys tb^^ 1>® entered into the said demanded premises 

the writ in the ^yy the said A. and not by the said B. as in the writ aforesaid, &c. 
per and cut, 
that it ought 
to be in the 

P^* and conclude that the writ ought to have been in the per. 

If it ought to have been in the postj he will say, 

34. that it that he entered into the said demanded premises by one C. 

ought to be in , and not by the said B. as in the writ aforesaid is supposed ; in 
^ * which case the said D. if, &c. ought to have prosecuted the same 

by a writ of entry in the post, &c. 

In this last case, it is unnecessary to state that B. de- 
mised to C. because the writ itself shows that the estate, 
after the supposed disseisin, had passed through two hands 
before it came to the tenant; which fact he virtually ad- 
mits ; if therefore any other person had also held the es- 
tate before it came to the tenant, the writ must necessari- 
ly be in the post. The plea would be in the same form 
if B. had demised to E. and E. to C. or if there had been 
more intermediate demises before that by C. to the tea- 
aot. The knowledge of those demises is not necessary 
to enable the demandant to sue out abetter writ ; because 
if there have been more than two demises after the first 
disseisin, the demandant need not mention any of them^ 
but must take his writ in the post. 

The replication to the two last pleas will be as before, 
" that the tenant did enter by B.," &c. concluding to the 
country. 

If the writ had been as in the case last supposed, when 
in fact A. had demised to C. end C. to B. and B. to the 
tenant, the plea might be as follows : 



MISTAKE OP THE ENTRY* 121 



CHAP* 
III. 



ind says that the said A. did not demise the said demanded 
premises to the said B. as in the writ aforesaid is supposed, in which 
case the said D; if, &c. ought to have prosecuted the same by a 

writ of entry in the post, and not, &c. ^ ^i^^^ .^ 

ought to be in 

In 9 Ed. 3. 480, it was objected to a plea in this form the pou,, 
that the tenant ought to have said to whom A. did de- 
mise, if not to B. But the plea was held good; because 
it shows, if true, that the writ ought to have been in the 
post ; so that the demandant may have a good writ, 
without knowing any thing further of the intermediate 
demises. It is stated in the writ, and admitted by the 
tenant, that A. first had the estate, and that B. afterwards 
had it and demised to the tenant ; if therefore any other 
person had it between A. and B. it would make more 
than two demises, and the writ must be in the post. But 
if no other person had held the estate between A. and 
B. still if A. did not demise to B. the writ must be in 

• 

the post ; because if B. entered immediately after A. but 
not by A. he must have entered by disseisin, abatement, 
recovery, or in some other manner that would be in the 
post as it respects the demandant. The Reporter adds a 
" mirum " at the end of this case ; but there appears to 
be no reason to doubt the correctness of the decision. 
Theloal (r) cites it, without anj mark of reprobation ; and 
quotes another case from ("itz. Briefe, 817, which is to 
the same effect. 

The replication to the preceding plea may be, " that 
the said A. did demise the said demanded premises to the 
said B. as the said D. has in his said writ alleged," and 
conclude to the country. 

If however the mistake were such as to show that the 
writ ought still to be within the degrees, the tenant ought 
to state specially all the successive demises ; as otherwise 
he would not enable the demandant to sue out a better 
writ. Suppose for example that the writ had stated the 
entry as in the case last supposed, but in fact A. had de- 

(t) L. 11. c. 54. § 9. 
16 
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CRAP. mised to C. and C. to the tenant, the plea would be as 
HI, follows : 



3^^ ^Y^^^ ^^^, and says that the said A. afler the said supposed disseisin 

ant entered bj/ demised the said demanded premises to one C. which said C. after- 
tf^^^aaiUkJS!!'' wards demised the same to him the said T. and the said T. thero- 
iLCm Upon entered into the said premises by the said C. and not by the 

said B. as in the writ aforesaid is supposed ; in which case the«aid 
D. if, &c. ought to have prosecuted the same by a writ of entry, 
supposing that he the said T. had no entry into the said premisea 
but by the said C. to whom the said A. demised the same, and not 
by his writ aforesaid ; and this, &c. wherefore, &c. 

The replication in maintenance of the writ would, as 
in the former cases, tender an issue on the traverse of 
the entry. 

It would be unnecessary and unsafe in this case, for 
the demandant to traverse the demise by A. to C, which 
is set forth in the plea ; because though there had been 
such a demise, still the writ might be good. A. might 
have demised to C, and afterwards taken back the same 
estate, and then have demised to B. ; in which case the 
demandant might maintain the^ writ in its present form, 
although he" might also, at his election, have had his 
writ in the post («}. But if it be true, as alleged in the 
plea, that the tenant did not enter by B. the writ must 
be bad. The latter averment therefore is the one on 
which the demandant ought to take issue. 

It will be observed that the demise^ mentioned in a 
writ of entry, includes a descent from ancestor to heir, 
as well as a feoifment, or any other kind of lawful con- 
veyance. I have used the word in the same latitude in 
these pleas. Qut if it should be thought better, the 
pleader can in every instance substitute the averment of 
a descent for that of a demise. The plea in the last 
preceding case might be altered as follows : 

37. — showing and says that the said A. afler the said supposed disseisin 

a demise by ^^^^ seised of the said demanded premises in his demesne as of fee. 
descent, m- '^ ' 

stead of by 

alienation. ($) Co. Lit. 239. 2 Inst. 154. 
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after whose decease the same premises descended to ofae C. as the 

only child.and heir of the said A. and the said C. thereupon entered 

into the said premises and hecame thereof seised in his demesne as 

of fee, and afterwards died so seised thereof, after the decease of — — — — 

which said C. the said premises descended to him the said T. as 

the only child and heir of the said C. and he the said T. thereupon 

entered into the said premises by the said C. and not hy the said B. 

as in the writ aforesaid is supposed ; in which case, &c. 

If the writ is in the post^ alleging that the tenant has 
no entry but after the disseisin committed by A. when in 
fact A. had demised to the tenant, the plea may be as 
follows : 

hnd says that the said A. after the said supposed disseisin S8. Plea, to 

demised the said demanded premises to him the said T. and the ^"J '^^^i. 
said T. tbcrcupoii entered into the said premises by the said A. in ought to be in 
which case the said D. if, &c. ought to have prosecuted the same ^^® P^' 
by a writ of entry in the per, and not by his writ aforesaid ; and 
this, &c. wherefore, &c. 

It was held in 7 Ed. 3. 24. (322.) that the demand- 
ant in replying to a plea of this description must show 
specially why his writ should be in the posty by stating 
two demises between the first disseisor and the tenant ; 
and that it is not sufficient to reply thit A. did not demise 
to the tenant. This case is cited with apparent approba«- * 
tion by Theloal, L. 11. c. 54. § 22, but I have not been 
able to perceive any good reason for the decision. The 
tenant admits the writ to be good, but for the fact stated 
in his plea ; and it would therefore seem sufficient for the 
demandant to .traverse that fact. But however this maj 
be, it is obvious that the demandant ought not to be con- 
fined to such a traverse, but must always be permitted to 
plead the two other demises ; because it may be true 
that A. demised to the tenant, and that the tenant after- 
wards demised to B. and B. to C. and then C. to the 
tenant again ; in which case the writ might be maintained 
in the post ; although the demandant might, if he thought 
proper, have had a writ in the per* 

The form of such a replication would be as follows : 



III. 
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Qjgj^-p because he says that after the said disseisin by the said A. 

committed as aforcsnid, one B. was seised of the said demanded 
premises, and after him one C. was seised of the same premises, 
^ o .. ^ so that he the said D. could not have had a writ of entry in the per 
tion, that two for the recovery of the said premises against him the said T. as the 
°^!*®^' !y"* said T. has above in his said plea alleged ; and this he the said D. 
tweeo A. and is ready to verify ; wherefore he prays judgment if his writ afore- 
tbe tenaDt. ^^j^j ought to be quashed, and that the said T. may answer over 
thereto. 

As this replication does not necessarily contradict the 
plea, nor traverse any fact alleged by the tenant, it is 
proper to conclude it with a verification. 

The demandant need not state how B. and C. entered, 
or in what manner they acquired the estate, because he 
is not presumed to know the demises on the part of the 
tenant, when there are more than two, but may always in 
such a case bring his writ in the post. So if there had 
been three or more persons seised between A. and the 
tenant, the demandant might select any two of them, to 
be named in this manner in the replication, which would 
still be in the same form. The demandant could not, 
however, in any case name more than two, because that 
would make the replication double ; as the seisin of any 
two between the disseisor and the tenant will maintain 
his writ in the post. 

The tenant, in rejoining to this replication, may tra- 
verse the seisin of either of the two persons therein 
named ; but not of both of them ; because this would 
make the rejoinder double. 

The rejoinder may be as follows : 

40« Rejoinder, -^^^ ^^^ ^^ '^' ^^Y^ ^^^^ ^^^ ^id B. was not seised of (or, never 

bad any thing in) the said demanded premises, as the said D. has 
above in his said replication alleged ; and of this he puts himself 
on the country. 

If the writ is in the post, when it ought to have been 
in the per and cui, the only diiference in* the plea will be, 
to state that A. demised to B. and B. to the tenant, and 
conclude that the writ ought to have been in the per and 
cuL 
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The replication also will be like the former ; excepting crap. 
that it will allege the seisin of one person only, instead of uj^ 
two. As the tenant in his plea admits that there were . 

two demises, the demandant by showing that there was 
one more, will maintain his writ in the post 

Such a replication may be as follows : 

^because he says that after the said disseiain by the said A. **• R«p'ica- 

committed as aforesaid, one C. was seised of the said demanded ^htiX \t should 

premises, so that he the said D. could not have a writ of entry in have been In 

the per and cut for the recotery of the said demanded premises, 6tc, ^^ /^ 

If the writ is in the post^ when it ought to be in the 
quibuSj the plea will allege the entry of the tenant, as in 
pi. 29, above in this chapter. 

In all the above pleas which show that the writ ought 
to have been in the post, the reason assigned for it is that 
there were more than two demises between the supposed 
disseisor and the tenant. But we have before seen that 
there are other facts which require the writ to be in the 
post ; and when such a case occurs the plea must be va- 
ried accordingly. 

Suppose for example that the writ alleges the entry of 
the tenant by A. ; when the tenant, claiming under an ad- 
verse title,, had entered upon A. and expelled him ; the 
plea would be as follows : 

and says that before the said A. had any thing in the said 4S. Plea, that 

demanded premises, he the said T. had a good title to the said pre- |* °"8*** *° ^ 
niises, to hold the same in his demesne as of fee [or, as in fee-tail, because tenant 
or J as of freehold] and had a lawful right of entry thereinto, and ousted A. and 
afterwards, and whilst the said A. was seised of the said premises ^ jjj,q^ 
as in the writ aforesaid is supposed, he the said T. still having such 
title and right of entry as aforesaid entered into the said demand- 
ed premises upon the possession of the said A. thereof, and expel- 
led and amoved the said A. therefrom, as he lawfully might ; with- 
out this that he the said T. entered into the said demanded pre- 
mises by the said A. as in the writ aforesaid is supposed ; in which 
case the said D. if, &c. ought to have prosecuted the same by a 
writ of entry in the poet, and not, &c. 

The tenant alleges that his title and right of entry ac- 
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crued before the supposed disseisin, in order to show that 
he did not claim under the person named as disseisor. 

If any third person had thus entered upon A. and af- 
terwards demised to the tenant, the plea would be varied 
as follows : 



^^ ^ j.j^^ —and says that before the said A. had any thing in the said 

ouster by B., demanded premises, one B. had a good titie to the said premises, 
J^^'j^jlJJjJJ'iJl^ and had a lawful right of entry thereinto, &c. (stating that B. en- 
tered and expelled JL as in the preceding plea) as he lawfully 
might ; and afterwards the suid B. demised the said premises to 
him the said T. without this that the said T. entered thereinto by 
the said A., &c. 

If the tenant in the case last supposed did not enter by 
B. but by some other person, or upon recovery, or oust- 
er of B. or of some other, he should not state that fact 
specially ; because the ouster by B. is sufficient to cause 
the writ to be in post : he may therefore, after stating 
the entry of B. as above, say — " and afterwards he the 
said T. entered into the said premises, without this that he 
entered thereinto by the said A." &c. This form would 
also answer even if he did enter by B. 

If the writ had been in the per and cuiy stating that the 
tenant had no entry but by F., to whom A. demised, the 
tenant may plead in like manner an entry upon F., taking 
care still to allege that the title, under which he holds the 
estate, accrued before that of the supposed disseisor. 

If this entry had been made upon a person not named 
in the writ, but who was seised after A., the supposed dis- 
seisor, the tenant might still plead the entry according to 
the fact ; as follows : 

44. — ouster — ^and says that before the said A. (the supposed disseisor) had 
of a stranger, any thing, &c. one B. had a good title to the said demanded pre- 
y a stranger, mjggg^ ^q hold the same, &c. and had a lawful right of entry there- 
into ; and afterwards, and after the said supposed disseisin com- 
mitted by the said A. the said B. still having such title and right of 
entry as aforesaid, and finding one G. in possession of the said pre- 
mises entered thereinto upon the possession* of the said G. thereof, 
and expelled and amoved the said G. therefrom, as he lawfully 
might ; and the said B. afterwards demisefd the same to the said T., 
&e. 
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The replication, as in all the other like cases, would cka9« 
affirm that the tenant entered as alleged in the writ, and m, 
tender an issue on the traverse contained in the plea. - 

If the tenant, or the person under whom he holds the 
premises, entered after the original disseisin by abatement, 
intrusion, or recovery, or as successor, or as tenant by 
the curtesy, the plea will be varied accordingly. 

There |a one other plea of a mistake of the entry, 
which is peculiar to the case of husband and wife, when 
they are sued as tenants. If the woman was seised be* 
fore the coverture, and the husband has no title but by 
the marriage, the writ ought to state that she has no en- 
try but, &c. ; but if the estate came to the wife by de- 
scent or purchase during the coverture, the writ should 
state that they^ the husband and wife, have no entry but, 
&c. ; for a feme covert could not make such an entry 
without her husband (/). . 

The plea showing a mistake of the first description 
may be as follows : 

and say that at the time of the intermarriage between the 45. Plea, by 

said T. and S. he the said T. found the said S. seised of the said Ji,"?e that*b^ 
demanded premises ; without this that they the said T. and S. en- found her mI»- 
tered thereinto by the said A. as in the writ aforesaid is supposed ; •**' ^' 
and this they are ready to' verify : wherefore, &c. 

This seems to have been the form of the plea, as far 
as we can judge from the language of the Year Books. 
It would perhaps correspond better with the style of mod- 
em pleadings to say " that before and at the time of the 
intermarriage between the said T. and the said S. she the 
said S. was seised of the said demanded premises ; with- 
out this, &c." 

In 13 Ric. 2. abridged in Fitz. Briefe, 647, it is men- 
tioned as having been formerly decided that a plea of this 
kind was not good without traversing that the husband 
and wife entered as supposed in the writ ; and in 33 Ed. 
S. (Fitz. Briefe, 914,) it was decided that a correspond- 
. ing traverse was necessary in a plea alleging that the 

(t) Bro. Enter in the per, &c: 12. 7 H. 4. 17. 
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husband and wife entered together. Before those cases 
such pleas seem to have been sometimes made without 
, the traverse, and then the replication was '^ that the said 
T. did not find his wife seised, &c." (u). It seems clear 
that the plea ought to conclude with such a traverse, ac- 
cording to the general rule, that the tenant when pleading 
that he entered in another manner, should always traverse 
the entry as alleged in the writ. The replication there- 
fore, as in other like cases, would take issue on the tra- 
verse ; to wit, 

46. Replica- that the said T. and S. did enter into the said demanded 

*'*^°* premises by the said A. as the said D. has above in his said writ 

alleged ; and this he prays may be inquired of by the country. 

If the estate came to the wife during the coverture, 
and the writ states that she had no entry but, &c. the 
plea would be as follows : 

47. Plea, by and say that after the intermarriage between the said T. and 

'*'ife**"th*' i*^A ®' ^^®^ ***® ®^*^ '^' *^"*^ ^* entered into the said demanded premises 
entered by A., by the said A. without this that she the said S. entered thereinto 
^« whilst she was sole, (oTy before the said intermarriage,) as in the 

writ aforesaid is supposed ; and this, &c. wherefore, &c. 

In stating in the writ a demise made to a feme covert^ 
we must distinguish between a demise which is the foun- 
dation of the action, and which could not be made with- 
out a feoffment or other like conveyance ; and a demise 
which only makes a degree, and which may be either by 
descent or by purchase. In' the latter case the writ 
should state that the husband and wife had no entry but 
by A. (the disseisor, abator, &c.) who demised .the same 
to her. But in the former case, as for example in a Dum 
fuit infra mtatumj on a demise by the ancestor of the de- 
mandant to the feme covert, the writ should state that 
the husband and wife have no entry but by F. the father 
of the said D. whose heir he is, who whilst be was under 
age demised the same to them. In 4G £d. S. a writ of 
this kind is said to have been abated because the demise 

(u) See 28 Ed. 3. 99. pi. 38. 
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was alleged to have been made to the wife. This case crap. 
is not reported in the Year Books, and we have only a m^ 
short abridgment of it, in.Fitz. Briefe, 777. If it was ^_...^ 
in the post (x), it seems that the writ might have beeu 
maintained ; or at least that it was not abateable of course ; 
because the husband and wife would not in that case be 
said to have entered by the person who made the demise ; 
and it might therefore have been made to the woman be- 
fore the marriage, and the estate after sundry mesne con- 
veyances might have come to her again after the mar- 
riage (y). But still this case tends to show the general 
opinion that when a feoffment, or other like conveyance, 
is made to a feme covert, it must be alleged in pleading 
to have been made to the husband and wife ; (to wit, to 
them and the heirs of the wife ; ) according to the rule 
laid down in 7 Hen. 4. 17. A feme cbvert cannot ac- 
cept a feoffment to herself without the assent of her hus- 
band ; and by such assent the estate vests immediately in 
both of them ; that is, in the husband as of freehold, and 
in the wife as of fee. \ 

In all the above pleas in this section, the writ is sup- 
posed to have been founded on a disseisin to the demand- 
ant. If the writ is founded on the disseisin of an ances- 
tor or predecessor of the demandant, the pleas will be 
substantially the same ; varying only the traverse, to 
meet the entry as alleged in the writ. I subjoin one 
plea of that kind, on the following case, for the pilose 
of showing also how to plead that the tenant entered as 
by abatement. The wTit is brought on a disseisin* of F. 
the father of the demandant ; and the real ground of de- 
fence is that F. was seised only for his life, with remainder 
to the tenant, and that F. died seised, and then the tenant 
entered* Now if the tenant admits that he entered as 
alleged in the writ, he must fail in the action, because he 
bad no right of entry on F. He must therefore state 
his entry according to the fact, and conclude that the 
writ ought to have been in abatement, as follows : 

(x) See Thel. L. 11. c. 54. § 45, where this case is' cited. 

(y) See Thel. L. 11. c. 54. § 41. 

17 
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*^*And says that after the death of the said F. he the said T. 

having a good title to the said demanded premises, to hold the same 

to him and his heirs for ever, and having a lawful right of entry 

^ thereinto, and finding the said premises wholly unoccupied and 

the writ' ought the possession thereof vacant, entered into the same as he lawfully 

to have been might, and thereupon became and ever since has been seised there- 
OD ao&teiBeDt# 

of in his demesne as of fee ; without this that he the said T. entered 

into the said demanded premises upon the possession of the said 
F. thereof, as the said D. has above in his said writ supposed ; in 
whic^ case the said D., if he has any cause of action in this behalf 
against him the said T. ought to have prosecuted the same by a 
writ of entry, supposing that the said T. abated into the said premi- 
ses after the death of the said F., and not by his writ aforesaid ; 
and this, &c. wherefore, &c. 

There 9re other eases of a mistake of the entry, in 
Tirhich the pleas will be readily framed by reference to 
the preceding forms, and to the books of entries. For 
example if the tenant, or any one under whom he claims, 
entered upon the supposed disseisor or any one holding 
under him, by intrusion, judgment, succession, or as ten- 
ant by the curtesy, the writ ought to be in the past ; 
although there should not have been more than two per- 
sons seised after the alleged disseisin (z). So if the dis- 
seisor dies seised, and leaves two sons, and one of them 
has issue and dies, the writ, if brought against the 
uncle and nephew, must be in the post (a). And if the 
land descends to his two children, C. and D., and D. dies 
unmatried and intestate, by which his moiety descends to 
C. ; it seems that the writ for the whole will lie against 
C. in the post. 

SECTION XIX. 
Death of the Demandantf or of one of the BemanigLfds. 

By the common law the death of the demandant, or of 
one of the demandants, after the commencement of the 

« 

action, abated the writ ; and the law was considered to 
be the same in /this State (6). It is now provided by 

(z) 2 Inst 153. (a) 2 Inst. 154. (h) 11 Maas. Rep. 56. 
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our statute 1826, c. 70, that the writ in a real action chap. 
shall not be abated' by the death, marriage, or other dis- m, 
ability, of the demandant ; but if a sole demandant die, ' 

or be disabled to prosecute the suit, his heir, or such 
other person as would, in case the writ were abated, be 
entitled to commence the like action, either alone, or 
jointly with the former demandant, may on motion be 
admitted to prosecute the suit accordingly. And if 
one or more of several demandants die or be disabled, 
the heir, or other person interested as above mentioned, 
may be admitted to prosecute the suit jointly with the 
other demandants ; and if there is no such motion to be 
admitted, made at the next term after the event, or within 
such further time as the court shall order, the other demand- 
ants may prosecute the suit for so much of the premises 
as may then belong to them. The court is further 
authorized to allow such amendments of the pleadings, 
and such suggestions on the recocid, as the case may re- 
quire. 

The heir of a deceased demandant cannot be admit- 
ted under this statute, unless he could have commenced 
the like action himself. If therefore a writ of entry be 
brought by a tenant in tail on a disseisin committed to 
himself, the heir in tail cannot prosecute the suit, because 
on such a disseisin of his ancestor he must have brought 
a formedon, and not a writ of entry. So if the de- 
mandant claimed an estate for his own life, the rever- 
sioner or remainder-man cannot prosecute the suit ; be- 
cause he would claim a different estate and by a different 
title, and could never have brought an action on the 
seisin of the tenant for life. But if a woman demandant 
marries, whether she claimed in fee-simple, fee-tail, or 
for life, her husband may be admitted to prosecute the 
action jointly with her (c). So if a demandant should be- 
come insane, his guardian would be allowed to prosecute 
the suit for him, whatever might be the nature of hiB 
estate. 

(c) For the entries in case of the marriage of the demandant, 
see infirai § 22. 
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CHAP. '^ ^^ demandant should leave two or more heirs, I 

III. presume that any one of them might be admitted to pro- 
'' secute the suit alone for his share, in case the others re- 
fused or neglected to join. Either one of them might 
originally commence and maintain the like action alone 
for his share, by force of our statute 1785, c. 62 ; and if 
it should be objected that the heir thus admitted would 
prosecute the suit for a part only of the demanded premi- 
ses; it may be answered that the statute (1826, c. 70,) 
speaks of the like action, and not the same. This case 
would be substantially the same as that provided for by 
a subsequent clause of the statute, when one of several 
demandants dies, and his heir does not come in and join 
in the suit, in which case the survivors are allow^ed to 
prosecute it for their shares. 

If the demandants are joint-tenants, and one of them 
dies, the survivor would be allowed to prosecute the 
suit for the whole. The statute provides not only for the 
heir, but for any other person who might commence the 
like action. So if the demandants were coparceners, 
and the survivor is sole heir of the deceased, he may 
prosecute the suit for the whole. 

The admission of an heir or other person under this 
statute resembles in some respects that of a reversioner 
who is admitted to defend a suit, on the default of a ten- 
ant for life (c/). I have therefore prepared the following 
forms, with reference to the proceedings and entries in 
that case. 

49. Motion, pt And now A. H. of ^^ Esquire, conies here into court and says 

prayer to be ^^^ after the commencement of this action, to wit, on the 

adinitted at.. ..■•■rv*-. ,.,. . 

heir, on the day of now last past, the said D. the demandant in this action 

death of a sole iji^j . and he further says that he the said A. H. is the only son and 
heir of the said D. and this he is ready to verify : wherefore he 
prays that he may be admitted to prosecute t^is suit to recover his 
seisin of the said demanded premises against him the said T. And 
l^e is admitted accordingly. And thereupon the said T. comes and 
defends his right when, &c. and says that he did not disseise tb^ 

(d) See infra, Chap. IV, § 8. 
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said D. in numner and form as in the writ and declaration afore- 
said is above alleged^ and of this he puts himself on the country. 
And the said A. U. likewise. 

' In the preceding enfry, if is supposed that the demand- ^ 

ant died before the tenant had made any plea ; in \vhieh 
case he would proceed, on the admission of the new de- 
mandant, to plead any matter adapted to his case, as if 
there had been no such change. If there had been any 
pleadings, both parties I presume would be required to 
abide by them, unless the court should upon sufficient 
cause shown allow an amendment. 

And now A. H. of comes into court and says that after 50. Motion by 

the commencement of this action, to wit, on the day of p"5» °^ ^^° *^P" 

, / / V heirs, to be u- 

the said D. the demandant in this action died ; and he further mitted. 
says that from the said D. the right to the said demanded premises 
descended to his two children and co-heirs, that is to say, the right 
to one undivided moiety thereof to S. H. one of the children and 
co-heirs of the said D. and the right to the other undivided moiety 
thereof to him the said A. H. the other of the children and co-heirs 
of the said D. ; and this he the said A. H. is ready to verify: where- ' 
fore he prays that he may he admitted to prosecute this suit for his 
said undivided moiety of the said premises against the said T. And 
he is admitted accordingly. 

In the preceding entries it is supposed that the tenant 
does not deny either the death of the demandant, or that 
the applicant is his heir. It is obvious however that un- 
less both of those allegations are true, the person apply- 
ing has no right to be admitted ; and of course the ten- 
ant must have a right to traverse them. In the case 
above mentioned, of the prayer of a reversioner to be 
received, the other party is allowed to counterplead the 
receipt ; and the pleadings may terminate in an issue of 
fact, or law, as in common cases. There will probably 
be few cases under this statute in which there would be 
any doubt as to either of these two facts ; and if there 
ahottld be any question as to either of them, it might gener- 
^y hp settled in a summary manner by the court, upon 
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affidavits, or the examination of witnesses (e). If how- 
ever either party should prefer to have a trial by jury ; 
or if the court should refuse to try the question without 
a jury, as it is said they may do in all eases of this 
kind (/) ; there seems to be no objection to allowing a 
couDterplea, like that to the prayer of a reversioner. 

The counterplea denying that the applicant is heir, may 
be as follows : 



£1. Counter- 
plea, that ke 
is not heir. 



£2. Counter- 
plea, denying 
^he death of 
^be demand- 
ant. 



»• 



And the said T. says that the said A. U. ought not, by reason of 
any thing by him above alleged, to be admitted to- prosecute this 
suit ; because he says that he the said A. HI is the son of one J.S., 
jind not the son of the said D. as he has above in that behalf alleg- 
ed ; and of this he the said T. puts himself on the country. 

This plea may be varied, like the pleas to an original 
action brought by one as heir ; for which the reader is 
referred to Chap. IV. ^§ 6. 

The counterplea denying the death of the demandant, 
may be as follows : 

And the said T. says that the said A. H. ought not, by reason of 
^ny thing by him above alleged, to be admitted to prosecute this 
suit ; because he says that the said D. is in full life, and not dead, 
as the said A. H. has above thereof alleged ; and of this he puts 
l^imself op the country. 

The death of the demandant having been expressly aU 
leged in the motion, or prayer to be admitted, and being 
directly traversed in the counterplea, it is proper that 
the latter should conclude to the country (^). 

If either of the above issues should be found for the^ 
party who prays to be admitted, it would be followed by 
an order for his admission, as follows : 

(e) See the proceedings in dower, on a trial by the court, of the 
issue on the death of the husband. Rast. Ent. 228. BenL 86. 
Dyer, 185. 

(f) Bro.' Trials, 60. 21 Hen. 7. 40. 2 RoL Abr. 573. pi. 9. 10. 

(g) See infra. Chap. XVI. § 2. as to plea denying the death of 
^he husband, in an action of dower. 
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It 18 therefore considered and ordered by the court here, that the 
said A. H. be admitted to prosecute this suit for the said demanded 
premises (or^ for the said undivided moiety of the said demanded 
premises) against the saidT. And thereupon, as to the plea of the ^ . - 
said T. by him above pleaded, alleging that he did not disseise" the court for ad- 
said D., and whereof ,the said T. has above put himself on the "»»5"°8 ^« 

heir. 
country, he the said A. H# now doth the like. 

The latter part of the preceding entry is on the sappo- 
sitioQ that the tenant had previously pleaded the general 
issue, but that the issue bad not been joined by the ori- 
ginal demandant. That part of the entry will vary ac- 
cording to the state of the proceedings at the time of the 
demandant's deatb. If there had been an issue joined, 
the parties would proceed to trial, or if there had been a 
verdict, the court would proceed to judgment ; unless in 
either case the state of the action should be such as to re- 
quire some alteration or amendment of the record. 

If either of these issues should be found for the tenant, 
the order of the court would be, ^^ that the said A. H. be 
not admitted to prosecute this suit ;'' and thereupon such 
further judgment would be rendered, or such proceedings 
had, as might be required by the state of the action as 
between the tenant and the original demandant ; and in 
like manner as if the motion to be admitted had never 
been made. 

If the motion is made by the heir of one, out of two or 
more demandants, it may be as follows : 

And now A. H. of——, comes into court, and says that after the 54. Motion, as 

.commencement of this action, to wit, on , the above named ****'5*^ ono of 

D., one of the demandants in this action died; and he further says anu. 
that he is the nephew and heir of the said D., to wit, the son of one 
B. who was the brother and heir of the said D., and this he is 
ready to verify : wherefore he prays that he may be admitted to 
prosecute this suit jointly with the said E., the other of the said 
demandants, to recover their seisin of the said demanded premises 
against the said T. And he is admitted accordingly. 

The motion by the surviving demandant, when they 
claimed as joint-tenants, may be as follows : 
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And now the above named S., one of the demandants in this ac- 
tion, says that since the commencement of this action, to wit, on 

, the said D., the other of the said demandants, died; and 

65. Motion as ^® ***^ ®* further says that from the said D. the right to his undi- 
surviving joint. Tided moiety of the said demanded premises accrued and belong- 
tenant* ^^^ ^^y the right of survivorship, to him tho said S. as having been 

joint-tenant thereof with the said D., and having survived htm; 
and this he the said S. is ready to verify : wherefore he prays that 
he may be allowed to prosecute this suit against the said T. for tha 
whole of the said demandec^remises. 



66. — as sur- 
viving copar- 
ceners. 



By a sumving.eoparceneri, as follows : 

And now the above named R. and S., two of the demandants ia 
this action, say that since the last continuance of this action, to 

wit, on , the said D. the other of the said demandants, died ; 

and the said R. and S. further say that from the said D., for that 
he died without issue of his body, the right to his undivided third 
part of the said demanded premises descended to the said R. and 
S. as the brothers and heirs of him the said D., and this they the 
said R. and S. are ready to verify : wherefore they pray that they 
may be allowed to prosecute this suit against the said T. for the 
whole oftbe said demanded premises. 

After the death of one of the demandants, if no motion 
is made for the admission of his heir, or other person in- 
terested, at the next term, or within such further time as 
the courC shall allow for that purpose, his death may be 
suggested on the record, with an order that the surviving 
demandants may prosecute the suit alone ; as follows : 



57. Suggestion ^^^ "^^ ^^® ^^^^ ^-> ^°^ of the demandants in this action, says 
of the death of (q,.^ gives the court here to understand and be informed) that sinca 

mandants, and *^® '^^^ continuance of this action, to wit, on , the said D.> 

order that the the other of the said demandants, died ; and this he is ready to ve« 

alooe'^'^^'*^"** "^y » ^^^ ^^® ®^^^ ^' P^^y^ leave to prosecute this action alone, to 
recover his undivided moiety of the said demanded premises 
against the said T. And the said T. does not deny the said alle- 
gation ; (or, And it appears to the court here that the said D. is 
dead, as the said E. has alleged ;) it is therefore ordered by the 
court here that the said £. may prosecute this suit alone against 
the said T. for the said one undivided moiety of the said demanded 
premises. 
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SECTION XX. ttti 

Death of the Tenant, or of one of the Tenanti. 

The death of a sole tenant always abated the writ ; 
and the death of one, out of two or more tenants, gene- 
rally prodaced the same effect. It seems, however, that 
where one of two tenants died and the other took the 
whole estate by survivorship, the action might proceed 
against the survivor for the whole (A). 

Our late statute 1826, c. 70, mentioned in the pre- 
ceding section, provides that when there are two or more 
tenants in any real action, and one or more of them shall 
die after the commencement of the suit, the same may be 
prosecuted against the surviving tenant or tenants for so 
much of the demanded premises as they then hold or 
claim. This is in accordance with the spirit of our sta- 
tute 1795, c. 75, by which a demandant was allowed to 
commence and maintain his action against any one or more 
of the persons seised of the land ; and the tenant could 
not plead joint-tenancy or coparcenery with another te- 
nant not named in the writ ; but was required to answer 
fiNT fio much as he held. 

Two or more tenants cannot be sued jointly, unless 
they are joint-tenants, or coparceners. In the former 
case, on the death of one, ^he whole accrues to the sur- 
vivor, and the suit may be prosecuted against him alone. 
In the case of coparceners, if the deceased tenant leaves 
no issue, his share descends to the survivors, or to some 
of them, and the suit may be prosecuted against the sur- 
vivors for the whole ; but if any other person is his heir, ' 
the suit will, by our late statute, proceed against the sur- 
viving tenant, or tenants, for so much only as they then 
hold* 

(k) There have been different opinions on this point ; but this 
seems to bo the better opinion. See tlio cases in Com. Dig. Abate- 
ment (U. 35.) and Thcl. Dig. L. 12. c. 2. 2 Mass. Rep. 479. 

18 
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Upon the death of one, out of two or more joint-te- 
nants, the entrj may be as follows : 



58. Suggestion ^^^ ^^^ ^^^ s^^id D, says (or, gives the court here to understand 
of the death of and be informed) that since the commencement {or, since the last 
joint-tenaDtf . continuance) of this action the said S., one of the said tenants 
died ; and the said D. further says that the said T. was joint-tenant 
with the said S. of the whole of the said demanded premises, and 
upon the death of the said S., the said T. became and still is sole 
tenant of the whole of the said premises; and this he the said D. 
is ready to verify : wherefore he prays leave to prosecute this suit 
against' the said T. for the whole of the said demanded premises. 

Upon the death of a coparcener, when his share de- 
scended to the surriring tenants, the suggestion would bo 
raried as follows : 



59. —of th« 
death of one 
coparcener, 
and prayer to 
prosecute 
against the 
survivor for 
the whole. 



60. — of the 
death of one 
coparcener, 
whose share 
descended to 
one of the sur- 
viving tenants. 



—-—and the said D. further says that the said S. and T. were 
seised of the said tenements with the appurtenances in their de- 
mesne as of fee as children and co-heirs of one R. deceased ; and 
that from the said S., for that he died without heir of his body is- 
suing, his undivided moiety of the said tenements with the appur- 
tenances descended to the said T. as the brother and heir of the 
said S., and this he the said D. is ready to verify : wherefore he 
.prays leave to prosecute this suit against the said T. for the whole 
of the said tenements with the appurtenances : And he is allowed 
to prosecute the same accordingly. 

If there were three or more coparceners, and the share 
of the deceased descended to one alone of the survivors, 
the action might still be prosecuted against all the survi- 
vors for the whole of the demanded premises. Suppose 
for example that the action were brought against an uncle, 
U. and his two nephews, S. and T. being brothers, and 
that S. dies without issue, his share would descend to his 
brother T. ; and the entry might be as follows : 

— *-the said S. one of the said tenants, died ; and the said D. 
further says that the said S., T. and U. wore seised of the said de- 
manded premises in their demesne as of fee as co-heirs of one R., 
deceased ; to wit, the said U. as one of the sons and co-heirs of 
the said R. was seised of one undivided moiety of the said pre- 
mises, and the said S. and T. ols children and co-heirs of one F., 
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who wat the other 0011 and co-heir of the said R., were seised eaeh 
of one undivided fourth part of the same premises ; and from the 
said S^ for that he died without issue of his body, his said uodi* 
vided fourth part of the said demanded premises descended to the " 

■aid T. as brother and heir of the said S. ; and^this he the said D. 
'is ready to verify ; wherefore he prays leave to prosecute this suit 
against the said. T. and U. for the whole of the said demanded 
premises. 

If the deceased coparcener left issue, to whom his share 
descended) the action would be prosecuted against the 
suiriviDg tenant, or tenants, for their shares ; and the en- 
try might be as follows : 

And the said D. says that nnce the commen^ment of this aetioDi 61. — of the 

to wit, on f the said S., one of the above named tenants. ^^^^ ^^^ 

died, &C. ; and this he is ready to verify : wherefore he prays leave and prayer to 
to prosecute this suit against the said T. and U., for three undi- Fo^<^"^ 
Tided fourth parts of the said demanded premises. surrivort for 



Suggestions of any material fact cannot in general be 
entered on the record, when the fact is denied by the ad- 
verse party ; because there is no proper mode of trying 
it upon such a suggestion. But as the statute above 
mentioned expressly enacts that upon the death of one 
tenant, the action may be prosecuted against the survivor, 
the demandant must have a right to allege and prove that 
fact. I have accordingly concluded the suggestion with 
an averment ; and presume that it may be traversed in 
like manner as similar averments in the preceding section 
are traversed. 

The point however is of less importance in this case 
than in that of the death of a demandant. If judgment is 
rendered against two tenants, after the death of one of 
them, it would still be good against the survivor, for all 
that he then held ; including not only his original portion, 
but all that came to him from the deceased co-tenant. 
Such a judgment would indeed be erroneous, as it respect- 
ed the deceased party, and might be reversed on a writ of 
error by his heir ; unless his heir was the surviving co- 
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tenant (t). Bat the eo-tenant would be estopped to 
bring a writ of error. He could not assign for error a 
feet, which if known, and duly pleaded, would not have 
prevented the judgment against him. If any person other 
than the survivhig co-tenant were heir of the deceased, 
such heir might by a writ of error reverse the judgment 
as to the share held by the deceased ; but the original 
demandant would lose only the costs of the writ of error ; 
and as to the land, he would be in the same situation as 
if his suggestion had been admitted. 

I have not thought it necessary in any of the motions 
or suggestions in this, or the preceding section, to adopt 
the form of a plea puis darrein continuance ; because the 
statute does not require the application to be made at the 
next term after the death of the party. The death may 
occur so short a time before the session of the court, that 
the motion cannot be conveniently made at that term ; 
the time for making it is therefore left in all casest in the 
discretion of the court. 



SECTION XXI. 



Death of a strangerf or other event which determines the \ 

, estate of the Demandant 

The death of a stranger, or other like event, which 
occurs pending the action, cannot generally be pleaded, 
unless when it takes away the whole cause of action ; 
and in that case the plea, according to the modem prac- 
tice, need not be in abatement, but may be pleaded in 
bar of the further maintenance of the action (ft). This 
ground of defence will therefore be considered in the 
chapter, of pleas in bar, § 4. 



(i) See 5 E. 4. 7. Fitz. Judgment 47. Bro. Trespass 300. 
(k) 1 Chit on Plead. 445. 635. 
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SECTION XXII. 

Coroeriure, and other acts of the party • ' 

s It has been formerly settled in our courts, in conformi- 
ty with the common law, that the marriage of the de- 
mandant, or of one of the demandants, would abate the 
writ (Z); and upon the same principle a divorce from 
the bonds of matrimony would no doubt have had the 
like effect. It is now provided by the statute 1826, c. 
70, which is mentioned above in the 19th section of this 
chapter, that the writ shall Qot be abated by the marriage, 
nor by any other disability of a demandant. If a single 
woman is demandant, and marries pending the writ, her 
husband may on motion pursuant to this statute be admit- 
ted to join with her in the suit ; whether she sued alone, 
or jointly with others : and in the latter case if the hus- 
band does not seasonably move to be admitted, the other ' 
demandants may prosecute the suit alone for their shares. 
So if a husband and wife sue in her right, (either alone, 
or jointly with other demandants) and they are divorced 
pending the writ, the wife may on motion be allowed to 
prosecute the suit in like manner as if she had been a 
feme sole when it was commenced. 

If a sole demandant is married pending the action, the 
entry may be as follows : 

And now the said D. says, that since the commencement of this ^- Motion, to 

action, to wit, on the day of she the said D. was lawfully band* of a sole 

married to A. B. of ->— ^ Esquire ; and this she is ready to verify : demandaiiL 
wherefore she the said D. and the said A. B. her husband pray 
that he may be admitted to prosecute this suit jointly with her the 
8ud D. to recover seisin of the said demanded premises against 
the 8ud T. And he is admitted accordingly. 

If there were two or more original demandants, the 
entry may be varied as follows : 

And now the said E. and D. say that since, &c. to wit, on 63. — to admit 

she the said D. was lawfully married to A. B. of ; and this they ^^ ^'SiT^def 

mandanta. 
(I) 4 Mass. R. 659. 10 Masd. R. 179. 
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CHAP. ^^^ '^'^ ^* ^"^ ^* ^^® ready to Terify : wherefore they the Bald E. 
and D. and also the said A. B. pray that he the said A. B. may be 

' admitted to prosei^ute this suit jointly with his said wife D. and 

with the said £. to recover seisin, &c. 



If a demandant were divorced after the commencement 
of the action, the entry maj be as follows : 

€4, SugieitioD And now the said D. says that since the commencement of this 

aod motion ' action, tO wit, on the day of — at the Supreme Judicial Court 

that the wife begun and held on the day last aforesaid at B. within and for the 
Sontr*""**"** county of S. (or, to wit, at the present term of this same courts) 
she the said D. was by the decree of the Justices of the same court 
diTorced from the bond of matrimony with the above named A. B. 
her late husband, as by the record thereof in the same court le- 
maiuing more fully appears ; and this she is ready to verify by the 
said record : wherefore she prays that she may be allowed to pro- 
secute this suit alone against the said T. to recover seisin of the 
said demanded premises. 

, The fact of the marriage or divorce may be traversed, 
and would be tried in like manner as the alleged death of 
a demandant, under this same statute ; for the forms in 
which case the reader is referred to section 1 9 of this 
chapter. The counterplea of the divorce would be, that 
there is no such record of a decree of divorce, and would 
conclude with a verification, and not to the country. 

The resignation or removal of a demandant suing as a 
sole corporation, as for example, of a Minister claiming 
in right of his parish, would destroy his wht)le cause of 
action ; and would therefore be properly pleaded in bar 
of the further maintenance of the action (m). The same 
effect would follow from any other act of the demandant, 
by which his estate is determined. 

A disseisin, or entry, by the demandant pending the 
writ, is pleadable in abatement at the common law. This 
resembles very much the plea that the demandant was 
seised at the time of commencing the action (n), and also 
the plea of non-tenure (o) ; and if those may be pleaded 

(m) See Thel. Dig. L. 12. c. 17. § 4, 5. 

(n) Supra, sect. 11. (o) Supra, sect. 9. 
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to the action in our courts, it is probable that this may chap. 
be pleaded. in like manner; that jp, in bar of the further ^^ 
maintenance of the action (p). The demandant by such ..„...,.,«...^ 
an entry, or disseisin efifectuaUy des^pys his cause of ac^ 
tion, by putting it out of the power of the tenant to re<* 
store to him the land which is the subject of the suit. 
Forms of this plea, when pleaded after the last continue 
ancey will be found in Bast. Ent. 107 and 866; and 
when pleaded pending the imitj that is before any other 
plea filed, in Rast. Ent. SO. The entry of the demand- 
ant, to have this effect, must be an entry with intent to 
claim the land and to keep possession of it ; for if he 
enters upon the invitation of the tenant, or to examine 
the buildings, or to show them to a jury, &c. this will not 
abate the writ (9). Entry into parcel of an entire thing, 
as a manor, would abate the writ for the whole ; but if 
twenty acres were demanded in the writ, an entry into 
one, claiming only that one, would not abate the writ for 
the remaining nineteen acres. 

The demandant in his replication may deny that he 
entered as alleged in the plea, or may allege that the 
tenant has since re-entered on him. 

For pleas in bar of this description the reader is refer- 
red to Chap. IV. § 3. 

SECTION XXIII. 

Entry f or Recoroeryf by a stranger against the tenant, after 

tlie commencemeji^f the action* 

As the action must be originally brought against the 
tenant of the freehold, so if after its commencement his 
seisin was lawfully defeated or determined, the writ was 
generally abated. If the tenant holds under a defective 
title, as upon a disseisin committed by himself, or by 
some one whose estate he has, and pending the writ the 

(p) See 35 Hen. 6. 13, and 37 Hen. 6.2, that this may be pleaded 
to the action. Fitz. Aasise, 22. Bro. Assise, 14. 

(q) Plow. Com. 02. • 
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tfgf^^ ^ disseisee enters upon him, either with or without a ji 

i2j^ ment, the estate of th% tenant is lawfully defeated, and 

.^.........^^ he eannot render the land to the demandant. So if he 

had only a particolai^state which is determined by its 
own limitation ; as if he held for the life of another, and 
cutujf que vie dies pending the writ, and the reversioner 
or remainder-man enters (r). So if he had an estate oa 
condition, and the condition is performed pending the 
writ, whereby his estate is determined ; as if the land 
were mortgaged to him, and pending the writ the mortga- 
gor pays the money at the day appointed, and thereupon 
enters. But if the estate of the tenant depended on a 
condition to be performed by himself, and the condition is 
broken pending the writ, and the feoffgr thereupon enters, 
it is said that this shall not abate the writ ; as it the feoff- 
aent were on condition that the feoffee should pay a cer* 
tain rent, or a sum in gross, and pending the writ he re- 
fiises to pay the money and thereby loses his estate (i). 
So if he forfeits the estate by the breach of a condition 
in law ; as if a tenant for life alienes in fee pending the 
writ, and he in the reversion enters for the forfeiture ; it 
has been thought that the writ is not abated, and that the 
reversioner may, notwithstanding his entry, be receit^ to 
defend as reversioner upon the default of the tenant (I). 
If the law were otherwise it would enable the tenant by - 
his own act to defeat an action which was originally well 
commenced against him ; and thus to take advantage of 
his own wrong. 

In the case above citedg|from 15 Ed. 4, 5, it was con- 
tended, in pursuance of Wk principle, that the tenant 
could not plead that before the commencement of the ac- 
tion he had. disseised one A., who had re-entered upon 
him pending the writ ; because this would be to allege, 
and take advantage of, his own wrong. But it was an- 
swered by Littleton, that in that case the writ would not 
be abated by any act done by the tenant after the com- 
mencement of the action ; but by the entry of the disseisee 

{r) 15 Ed. 4. 5. {a) 15 Ed. 4. 5. 
(i) Thel. Dig. L. \% c. 29. % 1. 
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hj foree of bis older title. Upon this distinolin, vfhiA csu:p* 
seems to be highly reasonable, it would probably be con* m^ 
ttdered, in the cases above supposed of a forfeiture bj the ............^ 

tenant for breach of a condition in deed or in law, that 
if the forfeiture took place before the commencement of 
the action, and the feoffor, or reversioner, entered pend- 
ing the writ, it would be abated. As the tenant cannot " n 
abate the writ by a lawful conveyance of his estate made 
after the commencement of the action (u), so he ought 
not to be permitted to abate it by any other act aiiter the 
commencement of the action, whether lawful ojp unlawful, 
which may in its consequences deprive him of his estate 
in the land. And on the other hand, if a stranger at the 
commencement of the action had a better title than the 
tenant, whether that title were derived from the act of 
the tenant, or in any other manner, and if the stranger 
accordingly entered and expelled the tenant, the writ ac- 
cording to the rules of the common law might be abated* 
There is another case in which the tenant may make 
this plea, although he had an absolute estate in the land, 
and a good title to it, when the action was brought. 
That is, when he had been vouched in another action, 
and judgment had been rendered against him for a reco- 
very in value before the commencement of this action, 
and pending this writ the demanded premises had been 
taken in execution of that first judgment (a;). This case 
cannot occur in our practice, because there is not any re- 
covery in value upon a voucher in our courts. But per- 
haps the. same principle would apply when the land is 
taken to satisfy an execution, according to our laws, upon 
any judgment' for debt or damages. 

(u) After such an alienation, if the demandaot recovers, the fe- 
offee has no remedy, by writ of right, nor in any other manner : 
but if the original tenant reverses the judgment for error, as he 
may, (if it is erroneous) notwithstanding his alienation, his feoffee 
may enter upon ^im. Bro. Droit 24. 26. 12 Ass. pi. 41. 50 Ass. 
pi. 3. 

(x) TheL Dig. L. 12. c. 30. § 12. Fitz. Briefe, 285. 

19 
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CHAP. I proceed to give the form of a plea of entrj by a 

• iii^ stiaDger, by force of an older and better title. 



65 Plea en- -^^^ ^^^ ^^® ^^^^ '^* ^^^^^ ^^d defends his^right when, &c. and 
try by a straa- says that before the day of the purchase of the original writ in this 
gr, pendiDg action, one S. was seised of the said demanded premises in his de- 
mesne as of fee, until he tlie said T., before the said day of the pur^ 
chase of the said original writ unjustly and without judgment dis- 
seised the said S. thereof; and afterwards, and after the said day , 

of the purchase of the said original writ, to wit, on the day of 

now last past, the said S. entered into the said demanded 

premises, and expelled and amoved him the said T. therefrom ; 
and this he is ready to verify : wherefore he prays judgment of the 

« 

said writ, &c. [y). 

If the tenant had previously made any plea, this entry 
must be alleged to have been made tifter the last continu- 
ance ; and the plea must be altered accordingly. 

By this plea the tenant takes upon himself the burthen 
of proving that the stranger had a better title than his. 
If he yielded the possession to one who had no right to 
take it from him, it would be no more than a voluntary 
alienation of the land, which, as mentioned above, would 
not abate the writ. The demandant may therefore re- 
ply, that t)ie tenant did not disseise the said S., and ten- 
der an issue (j?) ; upon which the title of S. may be 
tried, in like manner as it would have been, if T. had re- 
sisted his entry, and he had thereupon brought an action 
for the land against T. It seems also, that although S. 
had the better title, yet if by covin between him and T., 
the latter had entered upon him, with the intent that if 
any action should be brought against T. for the land, S. 
should re-enter upon him for the purpose of abating the 
writ ; upon proof of these facts, the demandant would 
prevail upon the above issue. The demandant, ought 
not in that case to state the covin specially in his replica- 
tion; because if T. entered by the consent and agree- 
ment of S. he did not disseise S., as he has alleged in his 

(y) Rast. Ent 232, and see Co. Lit. 287. a. 
(z) Rast. Ent. 232. 
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plea (a); and therefore such a special replication Would cbap. 
be merely argumentative. m^ 

It would also probably be a good replication to the ^ 

above plea, as it is to a plea of recovery by a stranger, to 
say that the tenant was seised of the premises at the com- 
mencement of the action and now is seised ; as follows : 

And the said D. says that bis said writ ought not to be quashed, 66. Replica- 
te because he says that he the said T., on the day of the purchase ^i<">> ^b^t te- 

ii&iit WAS SO is— 

of the said writ was tenant as of freehold of the said demanded ^j ^t the coin- 
premises as above in the writ aforesaid is supposed, and now is menceroent of 
tenant thereof as of freehold ; and this he is ready to verify : noVu ^"ied"** 
wherefore he prays judgment if his writ aforesaid ought to be 
quashed, and that the said T. may answer oyer thereto. 

The averment in this replication, that T. was tenant 
at the commencement of the action, seems to be unneces- 
sary, as the fact is already virtually confessed by the plea; 
but as it is inserted in the only two cases of this descrip- 
tion that I have found (6), I have not thought myself 
warranted to reject it. That averment is not traversable ; 
and the only rejoinder that the tenant can make is, that he 
is not now tenant of the freehold ; as follows : 

And the said T. says that he is not tenant of the said demanded 67. Rejoinder, 
V premises as of freehold, as the said D. has above in his said repli- *'?^«"»°8 *»» 
cation alleged; and of this he puts himself on the country. 

If the facts stated in the above replication are true, it 
must follow, either that there was some secret covin be- 
tween S. and T., and that the latter is still in, undet his 
former title ; or that he has, since he was expelled, taken 
a conveyance from S., and so by his own act has made 
himself a good tenant to the writ (c). In either case the 
writ would be maintained ; as there is no other person 
against whom the action could be brought, if this writ 
should be abated. 

If the stranger entered as reversioner upon the deter- 

(a) See 15 Ed. 4. 5. (b) 7 Ed. 3. 368. 43 Ed. 3. 21. 

(c) See supra, sect 9. 
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mination of a particular estate in the tenant, or /or l»'each 
of any condition, or in any other manner upon a lawful 
« title, his title or right of entry ought to be specifically 
stated in the plea, so that the demandant may traverse it, 
as in the above example. 

I have not found in the books of entries any precedent 
of a plea of recovery by a stranger ; although there are 
many such cases in the Year Books. The recovery, to 
have this effect, must be had upon a verdict, or at least 
aft^r some defence made by the tenant ; for if it is upon 
his confession, or default, or upon nil didt, it would have 
no tendency to prove that the recoveror had the better 
title to the laAd ; and woul^ in effect amount to no more 
than a render in paiSy or an entry by the stranger without 
a judgment. The tenant need not aver in this plea that 
the stranger had a title older or better than his ; as this 
is supposed to be proved by the judgment. 

The form of this plea may be as follows : 



6S. Plea, ra« And now the said T. comes and defends bis right when, &6. and 

covery by « g^yg ^^t heretofore, to wit, on the day of one S. sued 

against the out of the office of the Clerk of the Circuit Court of Common 



tenant peodiog pf^gg foj. th^ county of Middlesex a certain writ of entry upon dis- 
seisin (or^ upon abatement, &c.) against him the said T. for the same 
tenements with the appurtenances which are now demanded by 
the said D. in this action (or, for certain tenements with the i^pur- 
Cenancos whereof the said premises now demanded by the said D. 
in this action are parcel,) which same writ was directed to the then 
Sheriff of the said county of M. or his deputy, and returnable be- 
fore the Justices of the same court then next to be held at C. within 

and for the said county of M. on the — — - Tuesday of then 

next ; the said S. alleging in the same writ and in the declaration 
therein contained that the said tenements with the appurtenances 
then demanded by him were his right and inheritance, into which 
the said T. had no entry but by one F. who had thereof unjustly 
and without judgment disseised him the said S. within thirty yean 
then last past ; and whereupon the said S. then said that within 
thirty years then last past, he himself was seised of the same tene- 
ments with the appurtenances in his demesne as of fee, tiUcing the 

profits, ^. and into which, &c. On which said Tuesday of 

before the said last mentioned court came as well the said S. 

as the said T. by their respective attorneys, and the said then Sher- 
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ENTRY, on RECOVERY, BY A STRANGER. 149 

iff of the 0aid county of M. (Wj A. B. one of the deputies of the CBAF* 
said then Sheriff of the said county of M.) then returned the same 
writ in all things duly served and executed ; and he the said T. 
then defended his right when, &c. and said that the said F. did ^ 
not disseise the said S. of the said tenements with the appurtenan- 
ces in the same writ specified, in manner and form as the said S. 
had in that same writ and declaration complained against him the 
said T. and thereof he put himself on the country ; and the said S. 
then did the like : whereupon the same cause after a full hearing 
of the said parties was committed to a jury duly sworn to try the 
same, who returned their verdict therein, and said upon their oaths 
diat the said F. did disseise the said S. in manner and form as the 
said S. had in his said writ and declaration alleged : and thereupon 
it was then considered by the Justices of the same court that the 
said S. should recover his seisin against him the said T. of the said 
tenements with the appurtenances in the said last mentioned writ 

specified: and afterwards, to wit, on the - — day of the said 

S. sued out of the office of the same clerk for the said county of M. a 
writ of execution upon the judgment aforesaid, directed to the said 
then Sheriff of the said c<)unty, or his deputy, to cause him the 
said S. to have full seisin of the same tenements with the appurte- 
nances ; by force of which same writ the said then Sheriff after- 
wards, to wit, on the day of— did cause the said S. to have 

full seisin of the same tenements with the appurtenances, and did 
expel and amove him the said T. therefrom ; wherefi>re he the said 
T. prays judgment of the writ aforesaid of the said D., and that 
\ the same may be quashed, and for his costs. 

In this plea I have endeavoured to follow the English 
precedents in analogous case3 ; varying from them only 
so far as was necessary, to comport with the forms of the 
records in our courts. The plea may be readily altered, 
and adapted to the form of the record and judgment 
which is the subject of the plea. 

It is averred Uiat execution was sued out on the judg- 
ment, in compliance with the rule laid down in Com. 
Dig. tit. Abatement (H. 54.) But it may perhaps be 
doubted whether such an averment is necessary. The 
cases cited by Theloal in the place referred to bj Comyns 
(L. 12. c. SO. § 22.) do not seem to support the posi- 
tion; and it is perhaps meant only that the judgment 
muat be executed in fact| that is, that the recoveror must 
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CRAP. ^^^^ entered in virtue of the judgment ((2). Many of 
jjj^ the pleas of a judgment recovered in other cases, even 
__ when the tenant claims under the judgment, omit this 
averment. If it is retained, still it seems unnecessary to 
set forth the sheriff 's return of the execution ; as the 
tenant is effectually dispossessed, whether the execution 
is duly returned or not. 

If it should be thought sufficient to state that the re- 
coveror entered in virtue of the judgment, the clause in 
the preceding plea which relates to the execution may be 
omitted ; and the plea, after stating the judgment, will 
proceed as follows : 

69. The like, —by force of which said recovery the said S. afterwards, to 

oDiittiDg the ^jt^ on tj,e j^y of entered into the same tenements with 

eze«ation. ^^ appurtenances, and expelled and amoved him the said T. 
therefrom, and was thereupon seised thereof in his demesne as of 
fee : wherefore he the said T. prays judgment, &c. 

If the tenant had previously made any plea, he will of 
course aver that the execution of the judgment, or the 
entry of the stranger under it, took place c^er the Utst 
ccmiinuance. 

It is a good replication to this plea^ to say that the 
tenant was seised at the commencement of the action, 
and how is seised ; and the form will be the same as that 
of the like replication to a plea of entry by a stranger ; 
supra, pi. 66. 

The demandant may also avoid the effect of the recovery 
by showing that it was had by covin between the recov- 
eror and the tenant ; but in that case the particular facts 
which show that it was covinous must be set forth in the 
replication, and it is not sufficient to aver merely that it 
was by covin. For this purpose the demandant may 
state in his replication some other plea or defence which 
the tenant might have made in the former action, and 
upon which he would have prevailed in that suit (e) ; as, 
for example, a release of all actions made by the demand- 

(d) The cases cited by Thcloal are 40 Ed. 3. 7. 7 Hen. 4. 17, 
and 7 Hen. 4. 3, which is misprinted 30. (t) 9 Hen. 6. 41. 
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ant in the former action to the tenant. So he may reply chap* 
that since the commencement of this action the tenant m, 
had enfeoffed the stranger, and then disseised him, and .....^...... 

that the recovery was had upon that disseisin (/). And 
if the feoffee in such case had entered upon the tenant, 
without a judgment, and this entry is pleaded, the de- 
mandant may make the like replication. 

It is said in 9 Hen. 6. 41, that the demandant cannot, 
in his replication to this plea, deny or put in issue the 
point which was determined by the former verdict ; or, 
as it is expressed in the ancient books, he cannot falsify 
the recovery in the point which was tried. This rule 
applies only when a recovery by a stranger is pleaded in 
abatement. If it is pleaded in bar, or goes to conclude 
either party as to his title to the land in dispute, it is not 
conclusive. It is obvious however that the tenant may 
have made a plea, in the action brought by the stranger, 
which was sufficient in law, and true in fact ; and on the 
trial of that action he may have withheld, or omitted to 
produce, the evidence proper to maintain the issue on his 
part, and so by collusion with the stranger have suffered 
the verdict to pass against him. In that case the covin 
on the part of the tenant, and its operation, if successful, 
against the present demandant, would be the same as if 
the tenant had purposely made a plea in the other action, 
which he knew to be false in fact. If therefore the de- 
mandant in such a case should be restrained from traveil^ 
ing directly the point determined by the former verdict, 
he would probably be permitted to avoid the effect of the 
recovery by stating specially in his replication the covin- 
ous manner in which it was obtained. 

This plea also, like that of an entry by the demandant, 
amounts to a special non-tenure ; and would probably be 
allowed to be pleaded in our courts in bar of the further 
maintenance of the action. 

(J) Thel. Dig. L. 12. c. 30. § 9. 



152 



DEHURREK. 



CHAP. 

uu 



A Denurrer to any of the pleas in this chapter woqU 
be sabstantially the same as to the like pleadings in per- 
sonal actions. The judgment also, when it awards a 
respondeas ouster^ or an abatement of the writ, would 
resemble the like judgment in personal actions. When 
the judgment is for the demandant, to recover his seisin, 
it would resemble the judgment for the demandant on a 
plea in bar (^). 



(g) See infra, Chap. lY. § 9. 
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CHAPTER IV, 



SBOTXOir z. 



Fleas in Bar, to vmts of Entry on dUseisin. 

Thb writs of entry are extremely simple, presenting chap. 
generally in each case but one single point, on which the tr. 
title to the land depends. They frequently indeed in- '■ 

elude some collateral circumstances; such as the estate 
of the demandant, when he claims less than a fee-simple ; 
or his title or right to bring the action, when he sues as 
heir, successor, or assignee ; but these do not, strictly 
speaking, affect the merits or gist of the action, that is, 
the title to the land, or the seisin which is supposed to 
have been wrongfully acquired or withheld by the tenant. 
As far as it respects this latter point, the writ may be so 
varied as to be adapted to every particular case, excepting 
perhaps some instances of the writ of entry in the post 
If the writ is not so adapted, the tenant may, by the ap- 
propriate plea, compel the demandant to amend his writ, 
or to sue out another, which shall present truly the ques- 
tion on which the title depends. When the writ is in 
proper form, the tenant can generally try the whole me- 
rits of the case by an issue tendered upon the most ma- 
terial fact or point of the writ. Hence it is that, whilst 
the pleas in abatement in real actions are so numerous in 
the ancient books of entries, we find very few special ' 
pleas in bar. 

It may sometimes be expedient for the tenant to set 
forth specially his title, or right of entry, although it be 
such as he might have given in evidence under the gene- 
ral issue, in order to narrow or simplify the questions to 
be left to the jury, or to present his title as a question of 

20 
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CHAP. 1^^ ^o ^^^ court. But such a plea hardly need be consid- 
ly, ered among the pleas in bar to the action ; because it 
,^___^ amounts to the general issue, and would be adjudged bad 
on special demurrer, unless, to avoid that consequence, it 
gives colour to ihe demandant. It serves only to display 
on the record the facts which the tenant would otherwise 
undertake to prove under the general issue. Such a plea 
therefore will vary with all the variations of title by which 
a tenant may hold the land in dispute ; and for this rea- 
son, as also because the tenant can never be required to 
^ plead in this manner, 1 have considered it unnecessary to 

give any forms of such pleas. 

When the writ is founded on the seisin of the demand- 
ant, and a disseisin by the tenant, the general issue seems 
adapted to open every ground of defence on the merits or 
gist of the action, that can possibly exist. On the trial of 
that issue the demandant must first prove his seisin -; and 
if he does so, the tenant may prove any facts that will 
show that he had a right of entry at the time of the sup- 
posed disseisin (a). 

But if the demandant was seised and disseised, as al- 
leged in the writ^ and the tenant relies on any other 
matter in discharge of the action, he must plead such 
matter specially. Thus if the demandant, suing as the 
Minister of a Parish, or other sole corporation, should re- 
sign or be removed pending the writ, this would deter- 
mine bis estate, and destroy his right of action. The 
like eflfect would follow from his entry pending the writ ; 
as also from his release to the tenant, either of the action, 
or of his right to the land ; or from a release of the right 
to the land made to any other person whose estate has 
come to the tenant. So the estate of the demandant may 
be destroyed by other events, such as the death of cestuy 
que vie, when the demandant holds for the life of another. 

When the demandant sues as heir or successor, the 
writ may be considered as containing a statement of two 
distinct titles : first, the title to the land, as alleged to have 
existed in the ancestor ; and secondly, the title to the ac- 

(a) 5 Mass. R. 236. 352. 6 — 308. 418. 
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* 

tiony existing id the demandant, as heir. As to the first,' chaf. 
the general issue will common]; let in the tenant to every |v, 

legal defence to the gist of the action. The demandant, - 

on the trial of that issue, would first be required to prove 
the seisin of his ancestor or predecessor ; and the tenant, 
if he could not disprove that fact, would be allowed to 
prove by any legal evidence that the supposed disseisor 
had a right of entry. As to the second tjtle, or the right 
of the demandant to bring the action as heir, or successor, 
though it may have no connexion with the title to the 
land, and therefore is not brought it]i question under the 
general issue, yet it is obviously essential to the mainte- 
nance of the action, and may always be traversed by an 
appropriate special plea. So, although the demandant is 
the heir of the person last seised, yet if that ancestor had 
only an estate tail, or for hi^ own life, this fact may be 
pleaded in bar. 

If the right of action * once existed as alleged in the 
writ, it may have been afterwards barred and determined 
by different events, occurring either before, or after, the 
commencement of the action, each of which is the subject 
of a special plea. Such arc a release by an ancestor of 
the demandant, or by a stranger who had a better title ; 
or the birth of a nearer heir, between the present de- 
mandant and his ancestor. Of the like nature are a re- 
covery, or a bar, in a former action of the same, or of a 
higher nature, between the same parties; or any matter of 
estoppel (6). The Year Books make mention occasional- 
ly of other pleas in bar, some of which seem to amount 
to the general issue, and of which others will seldom, if 
ever, occur in our practice (c). The examples which I 
have undertaken to give in this chapter will, it is hoped, 
sufiiciently show the forms which are necessary to be 
regarded in framing pleas in bar; and when the mdtter of / 
them is in any measure new or peculiar, it must be left to 
the pleader to state jt truly and correctly according to the 
general principles and rules of pleading. 

(h} 6 Co. 7. Ferrer's case. 10 Co. 90. Ley field's case. 

(c) As the plea of hors de son /ce, of a Fine, and a collateral 
warranty. 
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CHAJP. ' When the writ is in the post^ the tenant will sometimes 

jy^ find it necessary to make a special plea, which will vary 

_.....^«. according to the title on which he relies in his defence. 

If he in fact holds under the first supposed disseisor, the 

pleadings will be substantially the same as when the writ 

' is within the degrees ; but whenever he relies on any 

other title than that of the supposed disseisor, he must 

set forth his title specially in a plea in bar. 

To these ancient pleas in bar we may now add many 
of those mentioned in the preceding chapter, which were 
formerly pleaded to the writ, or to the action of the writ, 
and which haye been, or probably may be, allowed in 
modem practice to be good pleas to the action,' 

SECTION 11/ 
; The General Tssu€. 

The general tMue, is a direct denial of the disseisin 
alleged in the writ and count. When the writ is in the 
quU>us^ upon the demandant's own seisin, this plea is as 
follows : 

And now the said T. comes and defends his right when, &c. 
and says that he did not disftise the said D. of the tenements afore- 
said with the appurtenances, as the said D. has above in bis writ 
and declaration aforesaid complained against him ; and of this he 
puts himself on the country. 

Otj that he did not disseise the said D. as he has above in his 
writ and declaration aforesaid supposed ; (or, alleged ; or, complain- 
ed against him ;) and of this, &c. 

If the demandant has declared on the seisin of any an- 
cestor, or predecessor, as of F. his father, the plea is, 

». The like, on ._that he did not disseise the said F. as the said D. has above 

diMettin of an , 

ancestor* in his writ and declaration aforesaid complained against him ; and 

of this, &c. 

If the writ is in the degrees, or in the poaty as upon a 
disseisin committed by one A. the plea is. 



1. Geoertl if- 
sue* 
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CHAP. 
IV. 



-*'— that the said A. did not disseise the demandant {or, the said 
F.) as the said D. has above in his writ and declaration aforesaid 
complained against him the said T. and of this he the said T. puts, 

^' 3. The like, in 

the degrees or 

On the trial of this issue, it is first necessary for the de- the post. 
mandant to prove the seisin on which his action is found- . 
ed ; whether it be of himself, or of his ancestor or pre- 
decessor ; and if that fact is proved, the only defence that 
the tenant can make is to prove a right of entry in him- 
self, if the writ is in the quibuSj and otherwise, in who- 
ever is named in the writ as the disseisor (d). This seisin 
on the part of .the demandant must be proved to have been 
within the time prescribed by the statutes of limita- 
tions (e) ; as the tenant is not required to plead the stat- 
utes specially. 

The evidence of seisin on the part of the demandant 
may be rebutted by the tenant, without his undertaking 
to show any title, or right of entry, on his own part (/). 
He may disprove the facts which the demandant has at- ' 
tempted to prove ; or if they are of an equivocal nature, 
he may explain them by evidence on his part ; so as to 
show that the demandant, or his ancestor, were not seised 
as alleged in the writ. Such evidence not only tends to 
show that the demandant has no cause of action ; but it 
comes literally within the terms of the issue ; for if the 
demandant, or his ancestor, or predecessor, was not seised 
of the premises, he could not have been disseised as al- 
leged in the writ. 

It is considered as a settled principle that the tenant 
cannot avail himself of the title of a stranger, unless he 
holds under it ; that is, he cannot defend himself by prov- 
ing that a third person has more right to the land than 
either himself or the demandant. If i have disseised A. 
and then B. dis^ises me, and I bring- an action against B. 
he will not be permitted to show this better title in A. ; 
because it has no tendency to prove that he, B. had a 

(d) 6 Mass. R. 418. 

(e) Stat. 1786. c. 13. and Slat. 1807. c. 75. * 

(0 See Bro. Que estate 34. 7 Ed. 4. 36. 6 Mass. R. 241. 418. 
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CHAP. right of entry upon me. As a stranger, who has no fitle, 
IV. cannot recover the land against me by action ; so neither 

shall he take it from me by a mere entry in pais; nor in 

any manner put me to prove my title to the land, {g) 

But this rule does not prevent the tenant from proving 
a title and possession in a stranger, when the effect of it 
is to disprove or destroy the title of the demandant, on 
which the action is founded. In every writ of entry on 
disseisin, the demandant's title to recover is the seisin of 
himself, or of his ancestor or predecessor, which is set 
forth in his writ and declaration. If the general issue is 
pleaded, and the demandant proves that seisin, this is suf- 
ficient, prima facie, to maintain his action. Any evi- 
dence therefore on the part of the tenant which is suffi- 
cient to disprove the seisin on which the demandant relies, 
will destroy and take away the whole cause of action, 
whatever may be the title of the tenant. Thus if the 
tenant can prove that, during the whole time to which the 
demandant's evidence relates, one A. a stranger, was seised 
of the premises, and that the possession of the demand- 
ant or his ancestor was as tenant for years of A. or as his 
servant or bailiff; this will in effect directly disprove the 
demandant's title or cause of action. 

The principles relating to this subject are the same 
which apply to pleading by a que estate. The party who 
pleads in that manner sets forth a title in a stranger, and 
then alleges that he has all the estate which that stranger 
had, but does not show how he acquired the estate. He 
who muikes title, or sets up a title in himself, must always 
show with certainty how he acquired it, and cannot allege 
it by a que estate (A). As this is the case with the de- 
mandant, or plaintiff, in every action, and as the tenant-or 
defendant usually denies that title, it is stated as a general 
rule that the latter may plead by a que estate^ and that 
the demandant or plaintiff cannot (t). But if the defend- 
ant admits the plaintiff's title as set forth by him, and un^ 
dertakes to show a better title in himself, he then becomes 
' actor, and must show his title with the same certainty that 

(g) 7 Ed. 4. 26. (h) Plowd. 56, 57. (i) Co. Lit. 121. 
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was before required of the plaintiff; and he cannot there- chap« 
fore plead by a que estate. Thus in an action of Replevin, jy^ 

the defendant, if he avows, becomes actor^ and must set . 

fortll h'is title with the same certainty that is required in 
a declaration ; but the plaintiff in his replication, or bar 
to the avowry, may plead by a que estate. So in trespass, 
if the defendant pleads that he was seised, until disseised 
by the plaintiff, upon whom he re-entered ; this admits 
the plaintiff's title, that is, his possession at the time of the 
supposed trespass, and sets up a better title in the defend- 
ant. The latter has therefore become actor; and the 
plaintiff may reply that the defendant enfeoffed a stranger, 
whose estate he, the plaintiff, has, without this that he 
disseised the defendant (ft). It is said indeed in the case 
last cited that such a replication would not be good in an 
Assise ; and that the plaintiff, even though he traverses the 
bar, ought to trace his own title with certainty, and show 
how he has the estate of the stranger. This opinion, if 
correct, would apply only to the form of pleading, and 
would not affect the question which we are now con- 
sidering ; because it is admitted in the same ca^se that the 
title thus set up by the plaintiff, is not traversable. The 
plaintiff therefore in such a case would not be required 
to prove how he acquired the estate of the stranger, even 
if he had stated it in his replication ; and a fortiori he 
need not prove it, when the point arises on general 
pleading, without any such averment on his part (I). 

The principle to be deduced from the numerous cases 
on this subject is, that neither party can set up a title in 
himself by a que estate ; but either of them may adopt 
that course when undertaking to disprove the title of the 
other. Thus, it would be absurd for the demandant in a 
writ of entry to set forth a title or cause of action in A. 
unless he shows that this title is now, by descent or 
otherwise, vested in himself. He cannot therefore make 
title to himself in the declaration by a que estate; but 

(k) Fitz. Ab. Que estate. 16. 6. 

(I) See on this subject, Com. Dig. Pleader, £. 23. 24. Vin. Ab. 
tit. Que tstatty C. D. £. and the -Abridgments of Fitzherbert, and 
Brooke, under the same title. 
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CHAP. ^^st state distinctly and precisely ho^ the estate or title 
lY^ came to him. The tenant on the other hand, may plead 
,.,_....^ that the estate came from A. to another person, and not 
to the demandant, without showing that be, the tenant, 
has the estate of that other person (m). So if the ten* 
ant admits that the demandant is the heir of A. he may 
disprove the other part of the title set forth in the writ 
and declaration, to wit, the seisin of A., by showing that 
a stranger was seised, so that A. could not be seised ; 
without showing that he has the estate of that stranger* 
In this latter case he is not required to plead the matter 
specially, because such a plea would be argumentative ; 
for if A. was never seised, he could not be disseised ; 
and therefore this matter may be given in evidence under 
the general issue ; but the principle is the same, whether 
applied to the pleadings, or 'to the evidence. 

But when the tenant, instead of denying the title of 
his adversary in these respects, undertakes to prove a 
right of entry in himself, or in whoever else is named in 
the writ as the disseisor, he becomes actor^ and sets up a 
title in himself; which, by the rule before mentioned, he 
cannot do by way of a que estate. Suppose for example 
that A.y in the case last mentioned, had held the land 
upon a certain condition, and that T. had entered for the 
breach of that condition ; for which entry this action is 
brought against him. Here it is manifest that T. is the 
real plaintiff, or actor. It is he who undertakes to dis- 
turb the existing state of things ; he claims the land 
against the person in possession, and is pursuing his 
remedy in the mode which the law prescribes ; and the 
burthen is therefore on him to show that he had the right 
which he has thvls undertaken to enforce. Suppose in 
such a case that T. had died, without entering for breach 
of the condition, and that S., claiming as his heir, had 
made the entry on A. In an action brought against S. for 
this entry, it is clear that he must show, not only that T. 
had such right of entry, but that he is the heir of T. The 
tenant in the two cases last supposed *must show his title 
with the same degree of certainty, as if the law had pre- 

(m) Bro. Bar. 17. Fitz. Bar. 219. 2 Inst. 309, 40a 
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scribed an action, instead of an entry, forifae breach of the chap. 
condition ; and as if he was setting forth his title to the ^v. 
land in a declaration, instead of a plea ; or producing evi- - 

dence to maintain an action, instead of defending an ac- 
tion brought against him. If after such an entry by S., 
as In the case last supposed, one R. had entered, (by, or 
after S. ) and the action had been brought against K., the 
latter, if he pleads the general issue, must prove the 
right of entry in S., in the same manner as in the pre- 
ceding case. The tenant, R., would not be required in 
this instance to prove that he has all the estate of S. ; 
because this is already admitted and stated in the declara- 
tion. And, in truth, if S. had such right of entry, and 
had accordingly entered, and destroyed the estate of the 
demandant, it would be wholly unimportant to the latter 
to inquire in what manner the premises afterwards came 
to the possession of the present tenant. In the case sup- 
posed, S. is the real actor; it is he who claimed. the land 
against the person in possession, and who entered to en- 
force that claim. If the tenant proves that this entry 
was lawful, he destroys the title on which the action is . 
founded ; and this is a 6u£Gicient defence, whatever may 
be the title of the tenant. The same principle applies 
in every case, when the tenant undertakes to prove a 
right of entry in the person who is named as disseisor in 
the writ, of whatever nature that right of entry may be. 

It appears therefore that the rule, which prevents the 
tenant from showing a title in a stranger, is confined to 
those cases in which the tenant is also setting up a title 
in himself* So long as he is merely repelling and dis- 
proving the claim of the demandant, he may for that pur- 
pose show an adverse title in a stranger. 

When the trial is had upon the generr^ issue, and the 
demandant has proved the seisin of himself, or of his ances- 
tor, or predecessor, on which his writ is founded, the only 
defence for the tenant, as above stated, is to prove that 
the person who is named as disseisor in the writ had a 
right of entry dpon the person who is said to have beea 
disseised. It is strictly a right of entry that must be 
proved in this case by the tenant ; for although it should 

21 
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OSAP. appear that the supposed disseisor had the right of pro- 
2^, petty, and even the right of possession, yet if he had 
^ '^ lost his right of entry at the time of the supposed dis- 
seisin, the tenant must fail in this defence. 

There appears to have been more irregularity in the 
ancient practice in our courts on this point, than on any 
other connected with real actions. When the parties 
proceeded to trial on the general issue, the trial was too 
often considered to be a mere comparison of their respec- 
tive titles, without regard to the nature of those titles. 
If the tenant could show that he, or the supposed disseis- 
or, had mare mere right than the demandant, he would 
sometimes prevail in the suit, although the right of entry 
had been barred for many years before the time of the dis- 
seisin complained of. This course of proceeding not only 
confounds the distinctions between the different actions, 
but is in direct violation of the rules of the common law, 
and the provisions of our statute of limitations (n). No 
. lawyer, after the passing of that statute, would have ad- 
V vised a party to enter upon lands, whatever might be his 
title to them, if that title had accrued more than twenty 
years before ; unless the case came within some of the 
exceptions in the statute. Yet if the party had made 
such an entry, and if in twenty or thirty years afterwards 
an action had been brought againi^t him upon that dis- 
seisin, it was generally supposed that be might defend 
himself by showing merely that he bad the right of pos- 
session, or of property. This is one example, out of the 
many which must frequently occur to every member of 
the profession, of the inconvenience arising from the ne- 
glect of the established forms of pleading. At the time 
referred to, little or no distinction was made, either in 
the declaration or the pleadings, between the different 
writs of entry, or between them and the writ of right. 
If they had pursued the forms which are prescribed by 
the common law for these actions, they could not have 
fallen into such mistakes in the manner of trying and de- 
termining the rights of the. parties. 

(n) Stat. 1786, c. 13. 
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By the act for regulating the jurisdiction and proceed- chap. 
ings of the Courts of Probate (o), it is enacted that ^r. 
when the real estate of a person deceased is sold by his ^ 

executors or administrators for the payment of his debts, 
under a license from any of tbe courts that are authorized 
to grant such license, or when the real estate of minors 
or other wards is sold under such a license by their 
guardians or others, no heir or other person interested 
shall maintain ai^ action for the recovery of such real 
estate, unless the action be commenced within five years 
next after the execution and delivery of the deed. This 
clause contains a proviso in favor of minors, and persons 
under other legal disabilities, or out of the Comm<fbwealth, 
at the time of the sale ; who are allowed respectively to 
bring such actions within five years after the removal of 
the disability, or return to the Commonwealth. 

The provisions of this section were apparently intended 
for the heirs of the testator or intestate, or for the ward, 
or his heirs ; and not for strangers, claiming under a title 
adverse to, or unconnected with, theirs. The executor, 
administrator, or guardian, who makes the sale, acts as 
the agent or trustee of the ward, or of the heirs of the 
person deceased ; and it was thought 4hat five years was 
a sufficient time to enable them to look into the transact 
tions of their agent, and to ascertain whether he had 
faithfully and properly conducted their affairs. As to the 
purchaser also, it was probably thought unjust that he or 
his assigns should be exposed to an action on the part of 
those whose estate he had purchased, at the distance of 
thirty or forty years after the sale ; and that his title 
should depend on the evidence that could be then pro- 
duced as to the proceedings of the vendor, who acted as 
the agent of his adversary in the suit. After such a lapse 
of time his remedy on the covenants in the deed of con- 
veyance might frequently become fruitless, by the death 
of the vendor, or a change in his circumstances. 

But with regard to a stranger, claiming under a title 
older and better than that of the testator or intestate, or 

(o) Stat. 1817, c. 190. § 12. 
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CHAP. ^f ^^® ward, there appears to be no reason wby he should 
lY^ be affeicted by such a sale by an agent, any more than he 
___^_,^ would have been by a sale by the principal. To give such 
an effect to the conveyance of the administrator, would 
make it equivalent to a fine with proclamations in the 
English law. This would be to introduce a principle hith- 
erto unknown in our jurisprudence, and one which would 
have a most important and extensive influence upon titles 
to real estate. If the Legislature had thought proper to 
adopt such a principle, they would not probably have in- 
troduced it, in this indirect manner, in an Act for regu- 
lating the Courts of Probate. The words of the statute 
may ind^d appear broad enough to include all who claim 
any title whatever to the land ; but the expression there 
used, of other persons interested^ may well be confined to 
those interested in the estate that is sold, and not be ex- 
tended to those who are otherwise interested in the land. 
The license or authority to the executor, administrator, or 
guardian, is to sell all the estate^ right, or interest, of the 
person deceased, or of the ward ; and all who claim that 
stLme estate^ by, through, or under, the person deceased, or 
the ward, and no others as I apprehend, are within the 
provisions of this clause of the statute. The effect of 
the statute upon the construction which I have suggested 
would be, that the validity of such a sale could not be 
questioned in any action brought after the period limited ; 
so that a demandant, who cannot make out a good title 
without impeaching that sale, would be barred. 

SECTION III. 

Act oj the Demandant^ which determines his estate, or de- 
stroys his right of action. 

• 

Although the demandant had a good cause of ac- 
tion at the time of commencing his suit, yet his estate 
may be afterwards determined, or his right of action oth- 
erwise destroyed, by his own act. In such a case the fact 
should be pleaded in bar of the further maintenance of 
the action. 



/ 
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If a minister, claiming in right of his parish, should be cbaf. 
dismissed after the commencement of the suit, the plea |y^ 

might be as follows : .■^_ 



And the said T. comes and defends bis right when, &c. and says 4. Plea, that 
that the said D. ought not further to have or maintain his action guine as^Min- 
aforesaid thereof against him, because he says that aAer the com- ister, was dis* 

mencement of this action, to wit, on the day of the said D. J^g*®^i|^"*^'°*^ 

was duly and legally dismissed from his said office of minister of 
the said first parish in B. aforesaid ; and this he is ready to verify ; 
wherefore he prays judgment if the said D. his action aforesaid 
thereof against him the said T. ought further to have or maintain, 
and for his costs. 

If this matter should be pleaded as after (jhe last con- 
tinuance, the form would be varied as usual. 

I have used the word disi(nis8ed^ supposing it to be ap- 
plicable, according to our ecclesiastical usages, to every 
case in which a minister of a Congregational society is 
removed from his office. Whatever may be the cause of 
the removal, it is usually effected through the agency of 
an Ecclesiastical Council, who recommend that the party 
should be dismissed, or have a dismission, from the church 
and society. If it should be thought necessary to state 
the facts more particularly, the plea may be readily framed 
according to the circumstances of each case, and by refer- , 

ence to the precedents in RastePs Entries under the 
titles. Depose^ Deprivation^ and Resignation, 

Eeplication. 

And the said D. says that he was not dismissed from his said of- 5. Replication 
fice of minister of the first parish aforesaid, in manner and form ^^^^ *?« was 
as the said T. has above in his said plea alleged ; and this he prays 
may be inquired of by the country. 

If an entry by the demandant after the commencement 
of the suit should be considered a good bar to the further 
maintenance of the action, a plea to that effect might be 
in the following form : 

and says that the said D. ought not further to iiave or main- 6* P^ea> «n'*7 

tain, &c. because he says that after the last continuance, &c. (or, ^^^^^ ^^^ j^^^ 

after the commencement of this action) to wit, on he the said continuance, 

D, entered into the tenements aforesaid with the appurtenances, ^!^i|^" *"^ 
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CHAP. 



7. Replication, 
re-entry by 
tenant. 



and expelled and amoved him the said T. therefrom ; and this he 
is ready to verify ; wherefore he prays judgment if the said D. 
ought further to have or maintain his action aforesaid, &c. 

In the precedent in Rast. Ent. 107, it is averred that 
the demandant is now seised of the premises (/?) ; but 
this averment is omitted in the two other precedents in 
Sastel (30. and 365.) In 4 Ed. 3. 148. (Trin. pU 19.) 
an objection was taken to a plea of this kind for the want 
of that averment ; but the objection was overruled ; and 
it was said that the writ was abated by the demandant's 
entrj, although he might have afterwards aliened the 
premises. So if he had been disseised by a stranger af- 
ter such an'^entry, the plea would still be* good. 

If the tenant himself has re-entered on the demandant 
this will be a good answer to the plea ; and the demandant 
may reply as follows : 

And the said D. says that he ought not to be barred from further 
having and maintaining, &c.' because he says after the said sup- 
posed entry into the said demanded premises by him the said D., 

to wit, on the day of he the said T. re-entered into the 

same premises, and expelled and amoved him the said D. tliere- 
from ; and this, &c. wherefore be prays judgment, and that seisin 
of the said demanded premises, together with his costs, may be 
adjudged to him. 

In Com. big. tit. Abatement (H. 48,) it seems to be 
considered necessary in this replication to aver that 
the tenant is now seised of the premises ; and he cites 
Thel. Dig. Lib. 12. c. 21. ^ 22. Theloal, in the place 
cited, quotes an opinion of Herle, in 8 Ed. 3. 388, (P. 
pi. 7,) that it is a good answer to such a plea, to say that 
the tenant is now tenant of the land, as in the writ is 
supposed ; and it appears in the Year Book that Herle 
refused to admit a replication, that the demandant had 
not entered on the tenant. If this opinion were correct, 
it would not show that the averment in question ought to 
be added to the replication of a re-entry by the tenant ; 
but rather, that this averment alone would make a good 



(p) See Dyer 227. pi. 42. in Sci. facias. 
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* 

replication, without alleging a re- entry by the tenant., chap. 
But Theloal, in the same place, cites 26 Hen. 8. 1. jy^ 
where Fitzherbert held, that a replication like that men- _, 

tioned by Herle was bad ; and that the demandant might 
reply, that after bis supposed entry, the tenant had re- 
entered on him. The demandant would of course have 
been allowed to traverse the supposed entry by himself; 
and he seems accordingly to have made such a replica- 
tion, afterwards in Trin. Term, 26 Hen. 8. 7. pi. 33. 
This latter opinion is manifestly the most correct, as the 
demandant would by one of these replications confess 
and avoid the plea, and by the other he would traverse 
it ; whereas by the replication proposed by Herle, it 
would be left uncertain whether the demandant intended 
to deny his own entry, or to prove a re-entry by the 
tenant. It is equally clear that it is not necessary, in the 
replication of a re-entry by the tenant, to aver that he is 
now seised of the land ; because he may have aliened it 
after his re-entry ; and there is no reason why this alien- 
ation should abate the writ, or bar the action, any more 
than a like alienation when there had been no such entry 
and re-entry pending the writ (f). 

The only rejoinder to this replication would be, to 
deny the re-entry by the tenant, as follows : 



And the said T. says that he did not re-enter into the said de- 8. Rejoinder, 

that he di ' 
re-eater. 



manded premises after the said entry of the said D. thereinto, as ® °°* 



the said D. has ahove in his said replication alleged ; and of this 
he puts himself on the coantry. 

If the demandant would deny the entry alleged in the 
plea, his replication would be as follows : 

And the said D. says that he did not enter into the tenements ^* Replication, 
aforesaid with the appurtenances, as the said T. has above in his ant did not 
plea aforesaid alleged ; and this he prays may be inquired of by enter, 
the country^ 

(q) See supra, Ch. III. § 9. pa. 93. 
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CHAP. 
IV. 



SECTION IV. 

Death of a strangetf or other eroent ivhidi determines the 

estate of the demandant. 

m 

The estate of the demandant may also be determined 
after the commencement of the action, by events in which 
he has no agency, Thus if the demandant claims to hold 
for the life of another, and cestuy que vie dies whilst the 
action is pending, this would determine the estate of the 
demandant, and destroy his right of action. So if he 
sues as the brother and heir of A. and pending the writ, 
a posthumous child of A. is born. 

The plea in the first case might be as follows : 

——and says that the said D. ought not fiirther, &c. beCTuise he 
says that afler the commencement of this action (or, afler the last 

continuance, &c.) to wit, on the said A. B. mentioned in the 

writ and declaration aforesaid died ; and this he is ready to verify ; 
wherefore he prays judgment if the said D. ought further to have 
or maintain his action aforesaid thereof against him the said 
T., &c. 

Eeplication. 



II. Replica- And the said D. says that he ought not to be barred from furth- 

aUve ** ^'"' ^^' 1^®^***^® he says that the said A. B. is in full life, and not 

dead, as the said T. has above in hi« said plea alleged ; and this he 
prays may be inquired of by the country. 

The plea of the birth of a nearer heir \%*ould be analo- 
gous to those in sect. 6. of this Chapter, showing that 
the demandant is not heir. 



10. Plea, 
death of f et- 
tuy qut tie* 



SECTION V. 

Release or conveyance^ after the disseisin, to the tenant, or to 

one whose estate he has. 

If the demandant is entitled to bring aiid maintain the 
action, and if the tenant cannot deny the disseisin alleged 
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in the writ, he may avoid its effect and defend himaelf, 
by showing that he has subsequently acquired a better 
title, or a confirmation of his estate. Thus, according to 
the case put by Littleton, sect. 473, if I am disseised by 
D. and then D. is disseised by T. and whilst my right of 
entry remains, I release to T., this passes all my right to 
T. and will enable him to hold out the party whom he 
had disseised. So if my right of entry had been tolled, 
and I had recovered the land in an action against T. and 
had afterwards conveyed it to him, this would have the 
like effect. In these cases, if D. should bring his action 
against T. the latter could not justify his entry; and if 
the parties should proceed to trial upon their original 
rights, the demandant would prevail. The tenant there- 
fore, instead of relying on the general issue, should set 
forth in a special plea the new title which he has thus 
acquired. 

When the release or conveyance is made by the de-* 
mandant himself, or by one of his ancestors, it may be 
more questionable whether it is always necessary to plead 
it specially. If made by the same person who was dis- 
seised, it may be considered as purging the disseisin, and 
making the estate of the disseisor lawful (r), in like 
manner as if he had originally had a right of entry. If 
so, it would furnish a good defence under the general 
issue. Yet there is in Fitz. tit. Barre, 3, a case of entry 
on disseisin to the demandant^s father, where the tenant 
pleaded a release tnade to him by the father ; and the 
plea was held good. This case is not reported in the 
Year Book ; and we therefore know nothing of the facts,- 
but from this short note in Fitzherbert's Abridgment. 
There is also another case, in Fitz. tit. Feoffments and 
Faits, 112, which was in the time of Edward 1, where 
in a writ of entry (which seems to have been on the 
seisin of the demandant) the tenant pleaded a release 
and quit-claim of the demandant, and issue was joined on 
the replication of non est factum. Such a plea, in bar of 
an assise of novel disseisin, or of mortdancestor, (Fitz. 

(r) Co. Lit. 274. 278. b. Keilwey , 136, pi. 123. Bro. Releases, 22. 

22 
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OHAP. ^^^^ ^^^^^9 ^^ ^"^ 1 1^0 stands upon a di£ferent ground ; 
lY^ because the mode of trial, as well as the points to be in- 
^^_...„,„^ quired of, are different on a plea in bar, from what they 
are when the assise is taken without such a plea. A like 
observation may be made as to the same plea in the writs 
of Ad terminum qui prmteriit^ and Cui in vita ; ( Fitz, 
same title, 72 and '95,) because in those, the original 
entry on the part of the tenant is not unlawful, and the 
release cannot operate as it does in case of a disseisin. 
But though it may not be necessary to plead such a re- 
lease by the demandant himself, or by the ancestor who 
was disseised, it would probably be necessary to plead it 
when made by any intermediate ancestor, through whom 
the right is alleged to have descended to the demand- 
ant ($); as in the analogous case of darrein seisin with 
title. 

When the release is by a stranger, the plea may be as 
follows : 

IS. Plea, re- Actionem non^ because he says that before the said D. had any 

lease by a thing in the said demanded premises, one A. B. was seised thereof in 
gtranger to the , ° r j 

tenant. his demesne as of fee, and continued so Seised thereof until he the 

said D. unjustly and without judgment disseised him the said A. B. 
of the same premises ; and afterwards, and whilst he tf^e said T. 

was seised of the said demanded premises, to wit, on the day 

of the said A. B. then having a lawful right of entry therein- 
to (t), did by his deed of that date, duly executed, acknowledged 
and registered, and here in court produced, remise, release and for 
ever quit-claim unto him the said T. and his heirs and assigns for- 
ever all bis the said A. B.'s right, title and interest in and to the 
tenements aforesaid with the appurtenances ; and this, &c. where- 
fore, &c. 

Not having met with any precedent of this kind, I 
have been governed by the principles of law relating to 
such releases; and have endeavoured to introduce into 
the above plea all the facts necessary to make the release 
effectual. First, it is necessary that the estate of the 
demandant should have commenced by wrong, and that 

(s) See Keilwey, 136, pi. 123. (t) Co. Lit. 2G6. 278, 279. 
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the title of the relessor should be older and better than ghap* 
that of the demandant. This is shown by stating that ^y, 
the demandant's title commenced by his disseising A. B. ____« 
In the plea of entry by a stranger on the tenant, pending 
the writ, it must appear that the stranger entered by 
force of a title older and better than that of the tenant ; 
and in the precedent in Sast. 232, this fact is considered 
as sufficiently stated by the averment, that the tenant bad 
disseised that stranger. Secondly, it is necessary that the 
release in this case should be made to one who had at 
the time a freehold in the premises (u). But as it is 
admitted by the demandant in his writ and declaration 
that the tenant is now seised of the premises, it seems 
sufficient to aver that the release was made whilst he was 
so seised ; without distinctly averring his entry and seisin. 
Thirdly, it is necessary that the disseisee should have a 
right of entry at the time of making the release ; other- 
wise it would not avail the tenant in this possessory 
action. It is accordingly averred in the plea that the re* ' 
lessor had a right of entry. There seems to be no other 
mode of stating this point, unless it be, to set forth in the 
plea the time of the disseisin by the demandant, and the 
time when the release was made ; and also all the inter- 
mediate demises and estates between the first disseisor 
and the present tenant ; so as to show that the disseisee's 
right of entry had not been barred by the statute of limi- 
tations, nor by a descent cast. But the tenant may be 
a stranger to all these intermediate demises and estates ; 
and it may be impossible for him to state them all in such 
a manner, that he can safely rest his defence on eitber one 
which the demandant may choose to traverse. The 
averment that the relessor had a right of entry contains 
one single point ; and if it should be traversed, there 
would be no more difficulty in trying it, than in trying 
the like question upon the general issue in a writ of 
entry upon disseisin. When the tenant is alleged to have 
no entry but by, from, or after one A. if the general 
issue is pleaded, A.'s right of entry must be tried ; al- 

(u) Co. Lit. 265, 266. 
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CHAP. though he may be a stranger, and although his right of 
ly, entry may depend on as great a variety of facts, as would 

^ be involved in an issue on this averment in the above 

plea. 

The release in this plea is supposed to have been 
made to the tenant himself. If it is made to any other 
person under whom the tenant holds, and if the writ is 
within the degrees, the relessee will of course be named 
, in th^ writ. In that case the only change in the plea 
will be, to substitute the name of this relessee for that 
of the tenant, in stating the release ; because the demand- 
ant admits that all those who are named in the writ, and 
through whom the tenant is supposed to have acquired 
his estate, were successively seised in fee. 

If the writ is in the posty the names of those by, or 
through, whom the tenant may have received the estate, 
will not appear in the writ. In this case, if the release 
was made to the person named as disseisor, or to the ten* 
ant, the plea will still be in the same form. But if it 
was made to any intermediate holder of the estate, it will 
be necessary to show that he was seised at the time 
when the release was made to him. 

The plea in that case, after stating the former seisin of 
A. B. and the disseisin by the demandant, would proceed 
as follows : 

13, The like, a nd afterwards^ and after the entry of the said G. {the <ftt- 

^/o/IT'the^eD- *****^ named in ike writ) in the declaration aforesaid mentioned, 
one E. F. was seised of the tenements aforesaid with the appurte* 
nances ifi his demesne as of foe, and had therein all the estate 
which the said G. then before had in the same ; and afterwards, 
and whilst the said E. F. was so seised of the tenements aforesaid 

with the appurtenances, to wit, on the day of he the said 

A. B. then having a lawful right of entry thereinto, did by his 
deed of that date, duly executed, acknowledged and registered, and 
here in court produced, remise, release and for ever quit-claim unto 
him the said £. F. and his heirs and assigns for ever all his the 
said A. B.'s right, title and interest, in and to the tenements afore- 
said with the appurtenances : all the estate of which said E. F. in 
the same tenements with the appurtenances he the said T. now 
has therein ; and this, li&c. wherefore, &c. 
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It is not necessary to state how the relessee acquired chap. 
his estate in the premises ; because whether it was by ^^ 
lawful conveyance from G. or by disseisin, the release .«««.««.«, 
would be equally effectual to bar the demandant (2;). So 
it seems unnecessary to state that the tenant holds by a 
lawful conveyance from or under the relessee ; because 
the plea directly answers and avoids the title of the de- 
mandants The demandant's action is founded on his sei- 
sin, and the disseisin alleged in the writ. The plea 
shows that this seisin of the demandant was upon a defec- 
tive title, and that it has been lawfully defeated. After 
E. F. has thus acquired a perfect title to the land, if he 
should be disseised by the tenant, this would not revive 
the title of the demandant. The title of** the tenant, 
though defective as against E. F. would be good against 
every other person. It seems therefore suCBcient to al- 
lege in the plea, that the tenant has all the estate of the 
relessee, without showing how he acquired it (y). 

It may perhaps be doubted whether it is necessary in 
our practice to make profert of the deed of release in 
this latter plea. It is not customary with us for the ven- 
dor or grantor, to deliver his title deeds to the purchaser, 
nor to covenant that he will produce them, when required 
by the purchaser or his assigns. This has probably arisen 
from the establishment of the offices for the registry of 
deeds, where all such conveyances of real estate are 
registered at length. Copies, certified by the register of 
deeds, are in many cases used, by those who arc not par- 
ties to the deed, in like manner as the originals would be 
used. But when the point of an action, or of a defence, 
depends on a particular deed, the party would probably 
be required to produce it iA our courts, in like manner as 
he is at the common law (^r). It will at least be the safest 
course to produce it when practicable in this case ; be- 

(x) Co. Lit. 276, 277, 278. 

(y) See supra, this Chap. § 2. pa. 161, as to pleading with a que 
estate. The above plea however would undoubtedly be good, if it 
stated the conveyance or descent from the releasee to the tenant ; 
although such statement should not be necessary. 

(z) See 10 Co. 88. Leyfield's case. 
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PHAP. ^use the proferty even if it is not necessary, will not 
ly^ vitiate the plea. 
..._^^^ The above forms are adapted to a writ which is found* 
ed on the seisin of the demandant. If it is founded 
on the seisin of an ancestor/ the plea will be the same^ 
only substituting the name of the ancestor for that of the 
« demandant. If the demandant, or the ancestor on whose 

seisin he declares, was in by descent, there would seldom 
be occasion for this plea at the common law ; because 
such a descent would generally take away the disseisee's 
right of entry. But as there are some exceptions to this 
rule, it may happen that a stranger has a right of entry, 
even when the ancestor of the demandant has died seised, 
and when the* demandant, or an intermediate ancestor, 
was in by descent at the time of the disseisin complained 
of in the writ. In this, and in all other cases of a re- 
lease by a stranger, it will be aiecessary to state or to 
aver in the plea, that the relessor had a right of entry 
upon a title older and better than that of the de- 
mandant. 

The demandant, in his replication to this plea may 
traverse either of the three points on which it is founded. 
It may also happen, when the writ is in the post^ and the 
tenant pleads by a que estate^ that the demandant himself 
may have all the estate of the relessee ; in which case 
he ought to state that fact specially in his replication (a). 
If the demandant would traverse the first of the three 
points in the plea, it is sufficient to deny the disseisin 
alleged to have been committed by him, or by his ances- 
tor. The point to be tried would then be the same as if 
a writ of entry had been brought by the relessor, or his 
heir, against the now demandant upon that supposed dis- 
seisin, and the demandant had pleaded the general issue. 
Such a replication would be as follows : 

14. Replica- And the said D. says that he (or, that the said F.) did not disseise 
seitivit. ' ^l^^ ^^id A. B. as the said T. has above in his said plea alleged; 
and this he prays may be inquired of by the country (h). 

(a) Fitz. Que estate 11. Bro. Traverse 226. 7 Ed. 4. 26. But 
f see 19 H. 6. 56. Bro. Que estate 11. Traverse 78. 

(b) See Rast. 232. 
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The second point involves the fact of making the re- chap. 
lease, and also its effect and operation. Both of these jy^ 

are embraced in the replication, that the said A. B. .«^..«_^. 
did not release, &c. This seems to be sufficient in all 
eases when the person pleading is not a party or privy to 
the deed in question. If the release is alleged to have 
been made by the demandant, or by his ancestor, the re* 
plication should he^ non est factum^ or that nothing passed 

* by the deed(c}. The latter seems to be the proper 
course, when the demandant does not deny the executioo 

K of the deed, but contends that it is ineffectual, for want 
of a sufficient title or estate on the' part of the relessor, 
or of the relessee ; as, if the relessor at the time of the 
release were only heir apparent; or, if the relessee then 
bad no estate in the land. 

When the relessor is a stranger to the demandant, as 
in the case supposed in the above two pleas, the replica- 
tion, traversing the making and the efficacy of the releasoi 
may be as follows : 

And the said D. says that the said A. B. did not remise, release 15. Replica- ' 
and quit-claim unto the said T. (or, to the said E. F.) and his heirs «»on,that A. B. 
and assigns forever all his the said A. B.'s right, title and interest, in 
and tq the tenements aforesaid with the appurtenances, as the said 
T. has above in his said plea alleged ; and this he prays may be 
inquired of by the country. 

As to the third point, there seems to be no other mode 
of replying, but to traverse the fact in the terms in which 
it i3 alleged in the plea. The issue thus formed has not, 
it must be confessed, much resemblance to the technical 
nicety of the ancient pleadings in real actions ; and this 
may lead to some doubt whether the plea in bar is cor- 
rect in that particular. But if it is sufficient in the plea, 
to aver in general terms that the relessor had this right of 
entry, I apprehend that the demandant must be allowed 
to traverse it in the like manner. The replication would 
then be as follows : 

(e) See Vin. Ab. tit. Faits (N. a.) Fitz. tit. Feoffments et Faits, 
14, &c. Bro. tit. Estranger al Fait, 2. 4. 7., &c. 3 Taunt. R. 278. 

I 
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CHAP. 
IV. 



try 



And the, said D. says that the said A. B. at the said time of the 

inakiog of the said sui)posed deed in the plea aforesaid mentioned, 

had not a lawful right of ent/y into the tenements aforesaid, with 

.g J. .. _ the appurtenances, as the said T. has above in his said plea al- 

tion, that Re- leged ; and this he prays may be inquired of by the country, 
lessor had not 

try!**** °^ *°" '" ^^^^ replication the demandant virtually admits that 
the relcssor once had such a title as is alleged in the plea, 
and that he made the deed of release, but relies on the 
fact that from lapse of time, or some other cause, his 
right of entrj was taken away at the time of making the 
release. If so, the release could not operate as an entry 
and feoffment, and would not have the effect su]Sposed by 
the tenant in his plea. 

In this, and in the two preceding replications, the de- 
mandant will always deny by way of protestation the two 
facts which are not traversed, if there is any doubt re- 
specting them, so that he may not be concluded on those 
points in a wrif^of right ; because such a writ will per- 
haps be more frequently brought by the party who loses 
in a case of this kind, than in most other cases of a writ 
of entry. « 

If the release was made by the demandant himself, or 
by an ancestor from, or through, whom the demandant 
deduces his title in the writ, it will be sufficient to say in 
the plea, that the said D, or, the said F, by his deed, &c. 
released to the tenant whilst he was seised of the premi- 
ses ; or if the release was made to one, under whom the 
tenant holds, to state that fact, alleging that the relessee 
was seised at the time, as in the above forms. It will be 
unnecessary to say any thing of the title of the relessor, 
or tp aver that he had a right of entry. If made by an 
ancestor of the demandant who is not named in the writ, 
it will be necessary to show that the relessor was an heir 
of the person alleged to have been disseised ; and that he 
had at the time of the release all the right which is sup& 
posed to have descended from the disseisee to the de- 
mandant. Suppose for example that the action is brought 
by a nephew as heir to his uncle, and the right is alleged 
to have descended directly from the uncle to the demand- 
ant, or to the demandant's father and from him to the de- 



DEMANDANT NOT THE HEIR. 177 

mandant ; and the defence is that the uncle left a son %i^ho chap. 
made the release in question ; the plea would then be as ^y. 
follows : •,.....,.._^ 



-——that the said N. the uncle of the said D. in the writ 'afore- 17. Plea, Re- 
said mentioned, had issue one O. of his body lawfully begotten, ancestor of de- 
who survived him the said N. ; and after the death of the said N. mandant, not 

and whilst he the said T. was seised of the tenements aforesaid with "*""«** >>" ***• 

writ 

the appurtenances, to wit, on the day of he the said O. 

did by his deed of that date, &c. (as in the above fmn JSTe. 12). 

If the release was made to one who is not named in 

» 

the writ, and whose estate the tenant has, the plea will 
be varied in this particular, to correspond to No. 13. 
supra. 

SECTION VI. 

That the Demandant is not the heiVf or successor, of the per* 
son who is alleged to have been disseised* 

When the writ is brought on the seisin of an ancestor, 
it is a good defence to show that the demandant is not 
the heir of the person who is supposed. to have been dis- 
seised. In an Assise of Mortdancestor the tenant might 
generally avail himself of this defence without any special 
plea ; because one of the points of the writ, ,to be in- 
quired of by the Assise, was whether the demandant was 
the next heir of the person last seised. In the writs 
of Ayel, Besayel and Cousinage, which are PradpeSj 
the tenant in ancient times could not plead simply that 
the demandant was not heir, &c. but he was required to 
show in his plea who was the heir (d). The effect of 
this was, thafl^e tenant must point out the particular de- 
fect, on which he relied, in the title of the demandant, 
instead of putting him to prove his whole genealogy as 
alleged in his declaration. In Besayel for example, if the 
descent was traced from A. to G. from 6. to F. and from 
F. to the demandant, the tenant could not plead that the 

(d) 2 Inst. 399. 400. 6 Ed. 3. 55. (396.) 
2.3 . 
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CSAF* demandant was not the heir of A. and thus compel him 
IT» ^^ prove that 6. was the son of A. and F. the son of 6. 

' and the demandant the son of F. ; hut he must have 

pleaded that A. left a son older than G. to whom the land 
descended ; or that 6. left a son older than F., &c. or 
that A. left no such son as G. and that the land descended 
to B, as his brother and heir, &c. ; in which cases the repli- 
cation would be that A. did not leave such older son, or 
that he did leave the said 6. his son and heir ; and the 
issue would be confined to that point, instead of embracing 
the whole genealogy of the demandant. This seems to 
have been the whole efifect of the ancient mode of plead- 
ing ; so that if the tenant was required to show a title in 
himself under the person whom he alleged to be the heir,, 
still that title could not be traversed, but the demandant 
must maintain his own title as set forth in his writ and 
declaration (e). This mode of pleading was altered by 
the statute of Westm. 2. c. 20. by which it is provided 
that the tenant in the three actibns last mentioned may 
plead that the demandant is not the heir of the person last 
seised^ Upon the issue joined on this plea the demand- 
ant roust prove his whole genealogy, showing the descent 
to himself from the person last seised, as he has alleged 
it. ' The writs of entry on the seisin of an ancestor are 
snbstantially the same as the Assise of Mortdancestor, and 
the other three writs above mentioned, and in our prac- 
tice are in all cases substituted for them ; and there is no 
doubt that this would generally be a good plea in those 
writs of entry. 

One ground, upon which the title of the demandant as 
heir might be impeached, was the illegitimacy of himself, 
or of some of the persons named, in tracing his descent, as 
heirs of their respective parents. As to this, the rule was, 
in the Assise of Mortdancestor, if not in the other actions 
above mentioned, that the tenant could not prove the 
bastardy of the demandant without pleading it (/) ; but as 
to any of the other persona named in tracing the descent, 
it seems that their illegitimacy might be proved without be- 

(t) See Bro. Bar. 17. 11. U. 4. 56. (f) 3 Inst. 400. 35 Ass. 7. 
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ing q;»eciall7 pleaded. This ditdnclkm probably arose cbafi 

from the usual manner of trying the question of bastardy^ |y. 

which was by the certificate of the Bishop; and from the »,«.•....«»»• 

effects of that certificate. The issue upon a genial plea 

of bastardy was not tried by the country, but by the 

Bishop ; whose certificate was not only conclusive in that 

action, but, if the party was certified to be a bastard, it 

estopped him forever to deny that fact in any other suit (g). 

It was manifestly unjust that a stranger to the suit should 

be concluded in this ihanner ; and it was accordingly set«* 

tied that bastardy, when alleged in a stranger to the writ| 

should be tried by the jury (A). From the cases here 

cited it appears that the tenant did sometimes plead the 

bastardy of some person other than the demandant ; but 

such a plea does not seem to have been necessary, at 

least not in the actions which are mentioned in the stat. 

Westm. 2. The design of that statute apparently was to 

put the demandant to prove the whole of bis title as heir, 

when it wa,^ traversed, instead of requiring the tenant to 

point out any one defect, and to rely on that alone. As 

bastardy in any of the ancestors of the demandant through 

whom he claimed, was fatal to his title, and was triable by 

the same forum which tries all the other questions in« 

volved in the issue, there seems to be no reason why that 

ground of defence should not be open to the tenant upon 

the general plea before mentioned (u) By our law the 

question of bastardy is tried in all cases by the country ; 

and if there was no reason for requiring it to be pleaded 

in the English courts, but what arose from the manner of 

trying the issue, it might perhaps be deemed unnecessary 

here to plead it in any case. Still, as such a plea would 

undoubtedly be good, whether necessary or not, I have 

proposed a form of that kind, as well as of the general 

plea, that the demandant is not the heir of the person last 

seised. 

If it should be thought that the operation of the 

(g) See Viner, Bastard (M.) 

(h) ViD. Trial (O) pi. 13. 17. ID. (P) pi. 44. Bastardy (K) 11. 

(i) S«e Viner, Bastard (K) pi. 5. 7. 8. 
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QVLhJB. Statute above referred to was confined to the three actions 
IT. dierein mentioned, and that it did not extend to the writs 
■ p of entry, it would probably be considered also that the 

ancient mode of pleading, as stated by Lord Coke in the 
place above cited, was likewise confined to the same three 
actions. If so, and if the tenant in a writ of entry was 
not required by any settled practice to state who was the 
true heir, when denying the heirship of the demandant, 
we may conclude from the general principles of pleading 
that be might traverse any one of the facts stated by the 
demandant in tracing his title by the descent, even if he 
could not directly traverse the whole in a general plea, 
that the demandant was not the heir, &c. There are pre- 
cedents of such pleas in the books of entries in other 
actions, where either party makes title by descent. As 
in Cousinage, and Detinue of Charters, when a descent is 
traced from A. to I. his son, or from W. to S. his brother, 
it is a good answer to say that A. bad no such son as I., 
or that W. had no such brother as S. (i). Jhe plea in 
this form does not admit that any such person as I. or S. 
ever existed. ' If it had been alleged that I. was not the 
son of A. thereby admitting that such a person as I. had 
existed, it was considered necessary to say whose son he 
was (I) ; though it may be difiicult to see any advantage 
from introducing that averment, as the plea must conclude 
with a traverse that I. was the son of A. and the issue 
must be taken on this point alone. When the plea ap- 
plies to the demandant, as that he is not the son of the 
person named as his father or mother, the plea, according 
to the rule above mentioned, must state whose son he 
« is, because the existence of such a person is not ques- 
tioned (m). 

As a plea of this description in a writ of entry, would 
probably be good, if not necessary, I have added a form 
of this kind also ; leaving it to the pleader to select the 
one which he shall think best. 

(k) Rast. £nt. 211. 213. 538. 50. But see Keilw. 59. 
(I) Vtner, Heir (L) pi. 5. Bro. Sci. Fac. 62. 
(m) Rast. Eut. 581. 
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When the writ is founded on the seiain of the demand- chap. 
ant's father, the onlj objections to his title as heir, must jy. 
be, that he is not the son of the person named as his fa- ......^•....^ 

ther, or that he is illegitimate, or otherwise incapable of 
taking the estate as heir of his father. In this case it 
seems to have been considered proper to allege distinctly 
in the plea, that the demandant iis not the son, &c. or that 
he is, a bastard, &c. and not to plead generally, that he is 
not the heir. 

The plea, that the demandant is not the son of the 
person named in the writ as his father, may be as fol- 
lows : 

And now the said T. comes and defends his right when, &c. and 18. Plea, that 
says that the said D. his action aforesaid thereof against him ought no"^e g" ^ of 
not to have or maintain, because he says that the said D. is the the said F. wiio 
son of one J. S. and not the son of the said F. as he the said D. jfjg^JJJJjJg," 
has above in his writ and declaration aforesaid alleged ; and this 
he the said T. is ready to verify : wherefore he prays judgment if 
the said D. his action aforesaid thereof against him ought to have 
or maintain ; and for his costs. 

I have concluded this plea with a rerification, instead 
of concluding it to the country, in compliance with the 
ancient forms. But it seems to be now well settled that 
a conclusion either way would be good (m) ; and if so,' it 
is undoubtedly better to conclude to the country, as it 
avoids prolixity in the pleadings. 

Replication : 

And the said D. says that he ought not, by any thing by the said 19. RepHca- 
T. above in pleading alleged, to be barred from having and main- {j^"i,*„ Qfp^ ' 
taining his action aforesaid thereof against tlie said T. because he 
says that he is the son of the said F. as he has above in his writ 
and declaration aforesaid alleged ; and this he the said D. prays 
may be inquired of by the country. 

The plea, that the demandant is a bastard, may be as 

follows (?i) :• 

» 

• (m) See 1 Chit, on Plead. 538, and the books there cited. 
(n) Rast. Ent. 289. 
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CHAP. 
IV. 



And now the said T. eomes end defends hit right when, &e. and 

•ays that the aaid D. his action aforesaid as heir of the said F* 

ought not to have or maintain, because he says that the said D. is 

PI th * bastard ; and this he is ready t6 verify : v^herefore he prays judg- 

demandant is ment if the said D. his action aforesaid thereof against him ought 

a bastard. jq iMfe or maintain, and for his costs. 

Or aa follows (o) : 

21. AtiUr, when, &e. and says that the said D. cannot be the heir of 

the said F. because he says that the said D. is a bastard ; and this 
he is ready to verify : wherefore he prays judgment if the said D. 
ought to have or maintain his action aforesaid as son and heir of 
the said F. thereof against him the said T. and for his costs. 

• I^ this plea in the English books, it is added, after the 
averment that D. is a bastard, << that be was born at A. 
in the county of B. in such a diocese." This is done on 
account of the mode of trial there, bj the certificate of 
the Bishop ; and the averment is unnecessary in our 
practice* 

The replication, to the plea in either of the above 
forms, is as follows : 

22. Replica- ' And the said D. says that he ought not, by any thing by the said 
tiofi) that he is X. above in pleading alleged, to be barred from having and main- 

gi im e* ti^jning his action aforesaid thereof against the said T. because he 
says that he the said D. is the lawful issue of the said F. and not & 
bastard, as the said T. has above in his said plea alleged ; and this 
he prays may be inquired of by the country. 

If the defence is that the demandant is an alien, and 
therefore incapable of taking as heir, the plea may be as 
follows : 

S3. Plea, that And now the said T. comes and defends his right when, Sie. and 

demandant is g^ys that the said D. cannot be the heir of the said F. because he 

an alien, and 

not heir, seys that the said D. is an alien, born in foreign parts, out of the 

allegiance of this Commonwealth, and of each and every of the 

United States, and within the allegiance of the king of France, to 

wit, at P. in the kingdom of France ; and this he the said T. is 

(o) Rast. £nt. 279. 
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IT. 



ready to verify : wherefore he prays judgment if the said D. ought 
to have or maintain his action aforesaid as son and heir of the said 
F. thereof against him the said T. and for his costs. 

I have not found anj precedent of such a plea in the , 
books of entries, and have framed this by aDalogy to the 
plea of incapacity arising from bastardy. As it is an es- 
tablished rule that aliens are incapable of taking by de* 
scent, it follows necessarily that the tenant may plead 
that fact in bar, when the demandant claims as heir, in 
like manner as be may plead any other fact which shows 
that the demandant is not the heir of the person from 
whom he claims. 

The demandant may, reply to this plea in the sdbe 
manner as to the plea of alienage in disability of the per* 
son (p) ; altering only the beginning and conclusion of 
the replication, to adapt it to a plea in bar. 

The plea, that the demandant is not the heir of the 
person who is said to have been disseised, may be as 
follows : 

And now the said T. comes and defends his right when, &c. and 24. Plea, that 
says that the said D. is not the heir of the said A. B. as he has ^^^ ^^-^^^ 
ahove in his writ and declaration aforesaid alleged ; and of this he 
puts himself on the country. 

I have seen but one precedent of a plea of this kind, 
and that is in a formedon in descender, in Heme's Plead- 
er, 41,4. If it should be deemed to be a good plea in 
the writs of entry, it might be used in every writ that is 
founded on the seisin of an ancestor, excepting perhaps 
the case when that ancestor is stated to be the father of 
the demandant. 

Whether the tenant is, or is not, permitted thus to 
traverse the demandant's title generally, he would proba- 
bly be allowed to put in issue any one of the facts stated 
by the demandant in tracing his descent, or to plead that 
any one of those through whom the descent is traced 
was a bastard. 

A plea of the first description, adapted to the count 
No. 12. supra, Chap. II. might be as follows : 

(p) See sup. Chap. III. pi. J. 
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* And now the said T. comes and defends his right when, &c. and 

says that the said G. had no such son as F. who is named in the 

writ and declaration aforesaid ; and of this he the said T. puts 

"r~Z r" himself on the country. 
26. Plea, that , •' 

G. had no such 

son F. Or the plea maj state who was the father of F. and 

traverse that F. was the son of 6. ; concluding with a 
- verification, as in the above form, No. 18. in this 
chapter. 

To the count No. 14. supra, Chap. II. the plea would be, 

26. Plea, that —that the said N. had no such brother as B. who is named in 

K. had no such ^q ^^t and declaration aforesaid ; and of this he the said T. puts 
brelber B. , . . _ , ^ 

himself on the country. 

The plea of bastardy in any of those through whom 
the descenf is traced, might be as follows : 

27. Plea, has- And the said T. comes and defends his right when, &c. and says 

tardy in one ^j^^ ^^ ^^^ j^^ j^lg action, &c. because he says that the said F. 

througli whom, . . , ■ /. 

£:c« through whom the right to the tenements aforesaid with the ap* 

purtenances is in the writ and declaration aforesaid alleged to have 
descended to the said D. was a bastard, so that no right could de- 
scend to the said D. through {pr^ by means of ) the said F. and this 
he the said T. is ready to verify: wherefore he prays judgment if 
the said D. bis action aforesaid thereof against him the said T. 

< 

ought, &c. 
Replication : 

28. Replica- And the said D. says that he ought not to be barred, &c. because 
cioo, that he }je gays that the said F. was legitimate, and not a bastard, as the 
was egi im . ^^.^ ,j,^ ^^^ above in his said plea alleged ; and this he prays may 

be inquired of by the country. 

SECTION VII. 
J\Estake oj the Estate* 

When the demandant sues' as heir, it may be that his 
ancestor was seised, and that the demandant is the heir, 
but that the estate which the ancestor had in the premi- 
ses was less than a fee-simple. The tenant might proba- 
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bly avail himself of this defence under the general issue ; chap* 
but as it maj be thought advisable sometimes to plead it ^y, 

specially, I subjoin the form of such a plea. - 



And now the said T. comes and defends his right when, &c. and 29. Plea, that 
says aetionem non^ &c. because, protesting that the said F. the fa- ftfthe"had no- 
ther of the said D. never had any thing in the said demanded thing, unlea in 
premises, for plea he says that the said F. never had any thing in ^^ ^* 
the said demanded premises unless to him and the heirs of his 
body issuing ; [or, unless for the terra of his life ;) and this he the 
said T. is ready to verify : wherefore, &c. (q) 

Perhaps the protestation in this plea would not be neces* 
sarj in any case. It certainly would be seldom useful ; 
as the tenant would have no motive for making the plea, 
unless be knew or believed that the ancestor was seised 
in tail, or for life. If the ancestor had an estate tail, the 
only effect of the plea, if maintained, would be to drive 
the demandant to his action of formedon in descender* 
The only case therefore in which it could be of any ad* 
vantage to the tenant to make this plea, is when the writ 
of Formedon is barred by the Statute of Limitations, 
whilst the writ of entry on the seisin of an ancestor is 
not barred. 

Replication. 

And the said D« says that the said F. his father was seised 30. RepIIca- 

of the said demanded premises in his demesne as of fee-dimple, as **°"» that he 

was leisoQ lo 
he has above in his writ and declaration aforesaid alleged ; and fee« 

this he prays may be inquired of by the country « 

SECTION VIII. 
Of Md, and Receipt 

These are not pleas, either to the writ or the action ; 
but as they are suggestions, or entries, that may be made 
in the course of the defence, they may be not improperly 
introduced in this place. 

When in any action against a tenant at will, far years, 

(q) See Rast. £nt. 28. 4 Ed. 3. 139. (P. 4 Ed. 8. pi. 27.) 

24 
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CHAP* ^^ ^^^ '^^®) ^^^ ^'^^® ^^ ^^® inheritance came in question^ 
ly^ the defendant or tenant might pray aid of him who had 
__._ the reversion or remainder. No real action could be 
maintained against a mere tenant at will, or for years ; 
and therefore I omit the aid-prayer by them. When a 
real action is maintained against persons who claim only 
an estate at will, or for years, it must be on account of 
some act of their own, which makes them disseisors at 
the election of the demandant ; and every such disseisor 
is deemed to have a fee-simple. But in writs of entry 
in which the inheritance is demanded^Miigainst a tenant 
for life, the latter may always pray in aid of the reversioner 
or remainder-man (r). 

The demandant might counterplead the aid ; and if the 
issue on such counterplea were found for him, the judg« 
ment thereon was final; but if the prayer in aid was dis- 
allowed on demurrer, the judgment was, that the tenant 
should answer alone (a). In these respects it was treated 
like a common plea in abatement. 

If the prayer in aid were allowed, the prayee in aid 
might appear gratia ; and if he did not, a summoneas ad 
atuHiandum was issued against him. If he refused to 
appear, the tenant was required to answer alone. If he 
appeared, he joined with the tenant in the defence, with- 
out any new count by the demandant. 

As this suggestion is seldom used, and is never neces- 
sary, in writs of entry, I shall give merely a single form 
of the entries and proceedings in such a case (^). 

31. Prayer in And now the said T. comes and defends his right when, &c. and 

aid by ^"V*.^ gays that one G. was seised of the tenements aforesaid with the 

ill the remain- appurtenances in his demesne as of fee, and being so thereof seis- 

^^'* ed did by his deed by him duly signed, sealed and delivered, give 

and grant the same to him the said T. to have for the term of his 

life, the remainder thereof aAer the death of him the said T. to 

one S. A. of — - and hra heirs forever ; by force whereof he the 

(r) Com. Dig. Aid. {B. 4. 5. 6.) (5) 2 Bos. and Pu). 384. 

(t) If a writ of right be brought against a tenant for life, and he 
join the mise on the mere right, that is a forfeiture of his estate ; in 
that action therefore he ought to pray in aid of the reversioner. 
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IT. 



•aid T. was seiied of the said teDements with the appurtenaBces 
in his demesne as of freehold : and so the said T. says that he haa 
nothing in the said tenements with the appurtenances unless for 
the term of his life only [or, that he holds, and on the day of the — '~—^^~' 
purchase of the original writ in this action did hold, the said tene« 
raents with the appurtenances for the term of his life only] the re- 
mainder thereof to the said S. A. and his heirs belonging ; with- 
out which said S. A. he the said T. cannot draw into plea the 
tenements aforesaid with the appurtenances [or, cannot bring into 
judgment a plea of the tenements aforesaid with the appurtenances] 
nor answer the said D. thereof; and he prays aid of the said S. A. ; 
and it is granted to him («). 

If the prajee in aid appears gratis^ the entry proceeds 
as follows : 

Whereupon the said S. A. being present here in court in his 32. Joinder in 
proper person, freely joins himself to the said T. in aid against the aid, and plea, 
said D. in the plea aforesaid ; and thereupon the said T. and S. A. 
say that the said G. did not disseise the said D. of the tenements 
aforesaid with the appurtenances, in manner and form as the said 
D. has above in his said writ and count alleged : and of this they 
the said T« and S. put themselves on the country (x). 

Instead of the general issue, the parties may vouch, or 
make any other plea that is suited to their case. 

If the prayee in aid does not voluntarily appear, a 
summons is issued to him ; which in the English practice , 
is|>receded by an award or order of the court for the issu- 
ing of the writ ; as follows : 

Therefore let the said S. A. be summoned, [or, Therefore the 
Sheriff ia commanded that he summon the said S. A.] to be here 
on mich a day to join together with the said T. in answering the 
said D. in the plea aforesaid, if he see fit, &c. (y). 

The summons is as follows : 



33. Sammons 



The Commonwealth to the Sheriff, &c. «^ < 

Whereas D. of in our Court of C. P. &c. begun and held, adauxilium 

&c. demanded against T. of a certain piece of land in Jungendum, 

bounded, &c. into which the said T. had no entry but by, &c. as 

(u) Rast. 36. 37. (x) Rast. 283. (y) 2 Saund. 45. c. note. 
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CHAP* 
IT. 



S4. Counter- 
plea of aid, 
that pray«e 
has noibingi 



35. Replica- 
tion. 



the iaid D. said : And the said T. afterwards came into our said 
court and said that one G. was seised, &c. (cu in the prayer in aid, 
to the end — ) and it was granted to him : We command you there- 
fore that you summon the said S. A. if he may be found within 
your precinct, to appear before our justices of our said court, &c. 

on to join together with the said T. in answering the said D. 

in the plea aforesaid if he see fit : And have you there this writ, 
&c. (z). 

The counterplea of the aid-prajrer is as follows : 

And the said D. says that the said T. ought not to have aid of the 
said S. A. because he says that the said S. A. has nothing in the 
remainder of the said tenements with the appurtenances ; and this 
he is ready to verify : wherefore he prays judgment, and that the 
said T. may be precluded from having aid in this behalf of the 
said S. A. 

And the said T. says^ that he holds the said tenements with the 
appurtenances for the term of his life, the remainder thereof to the 
said S. A. and his heirs belonging ; as he the said T. has above 
alleged ; and of this he puts himself on the country. » 

This prayer of aid must be made before a general im- 
parlance ; and if made afterwards, it will be overruled on 
demurrer, and the tenant will be required to answer 
alone (a). 

It seems to have been sometimes doubted whether the 
tenant could have aid, contrary to the supposal of the 
writ ; as for example, when he is supposed to have ho 
entry but by A., whether he could allege a gift to him- 
self for life from B., and pray in aid of B. It has been 
repeatedly decided that he could not have aid in such a 
manner as necessarily falsified the writ ; but his proper 
course was, to plead the mistake of the entry ; and when 
that mistake was rectified, he might pray in aid of the 
person by, or under, whom he held. But in consequence 
of the doctrine of disseisin at election, it would often 
happen that the tenant might be a disseisor to the de- 
mandant, though he really held an estate for life, by the 



(z) Rast. 271. 



(a) 2 Bos. & Pul. 384. 
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grant of some other person. This probably induced the chap. 
courts to extend as far as possible the allowance of aid- jy, 
prayer ; in which they might also be further encouraged . 

by the opinion, that the allowance, where it was not al- 
lowable, was not error, though it was error to refuse it, 
where it ought to be allowed (6). We find accordingly 
that it was allowed in some instances, where it seems to 
have falsified the entry ; as may be seen in some of the 
numerous cases collected from the Year Books in 1 
RoUe's Abr. 161 to 165. But in many of those cases 
the courts recognised the principle, even when they 
seemed to violate it, by saying that it was possible that 
the allegation made by the tenant might stand with the 
torit ; as for example, when the tenant had disseised the 
demandant, he might have afterwards enfeoffed a stranger, 
and then have taken back an estate for life ; in which 
case the demandant would still be authorised to consider 
him as the disseisor. If there be any cases which cannot 
be thus reconciled, they will not, I apprehend, be suffi- 
cient to outweigh the authority of the cases to the con- 
trary which are above mentioned, supported as the latter 
are by the rules respecting a mistake of the entry fc). 

So it is a good counterplea of aid-prayer, to traverse 
the demise set forth by the tenant (J) ; or to say that 
the tenant was seised in fee at the commencement of the 
action (e) ; or any thing which shows that the prayee in 
aid has not such an. estate as is alleged. The reader 
who may wish to examine this subject further, is referred 
to the Abridgments of Fitzherbert and of Brook, under 
the titles, Aid, and Counterplea of Aid ; and to the title 
Aid, in Yiner and RoUe. 

Receipt. 

If the tenant for life, when impleaded in a writ of en- 
try, does not pray in aid of the reversioner or remainder* 

(h) 21 E. 4. 51. 5 H. 7. 8. 14 H. 6. 5. 6. 7 E. 4. 12. b. 

(c) See supra, Chap. III. sect. 18. (d) Rast. 27. 

(e) Fitz. Count, of Aid, 2, # 



]90 AID, AND RECEIPT. 

» 

^^AP. nciD) but is defaulted, or is readj to suffer judgment by 
2^^ nU dicity &c. or pleads coUusively by covin with the de« 
,^,^^,^^^,.^^^ mandant, the reversioner or remainder-man may pray to 
be received to defend his inheritance ; and if he appears 
before judgment against the tenant, and shows sufficient 
cause, he will be admitted accordingly. This remedy is 
provided by the statute Westm. 2. c. 3 ; but Bracton, 
whose opinion Lord Coke seems to adopt, says that the 
common law furnished the like remedy to the reversion- 
er (/). By the common law, after such a recovery 
against the tenant for life the reversioner was driven to 
his writ of right ; but by the statute last cited, he may 
recover in a writ of entry. Lord Coke says that this is to 
be understood of a writ of entry ad commtmem hgem^ 
which cannot be brought till after the death of the particu- 
lar tenant (g*); and in this he follows the Register, 235, 
which he cites. There cannot be two higher authorities 
upon such a point ; but if it had been a new question, 
we might have supposed that a writ in casu provisOj or 
in conrimUi casu^ would also lie in such a case ; because 
the recovery suffered in this manner by the tenant for 
life is considered as a demise by him, and therefore a for- 
feiture of his estate. The reversioner, in bringing his 
action ad commimem hgem, counts upon a demise in the 
usual form ; and if the demise is traversed, the demand- 
ant maintains his count by a special replication setting 
forth the recovery; and he might do the same in either 
of the other two actions. 

This remedy, by the receipt of the reversioner or re- 
mainder-man, is seldom resorted to, and cannot often be 
useful, in our practice. I subjoin one short form of the 
entries in such a case. 

36. Receipt of And now the said T. being solemnly called, comes not, but makes 

defa"u orten- default: And thereupon A. R. of comes here into court in his 

ant for life. proper person, {or, by A. B. his attorney for this purpose specially 
constituted (h),) and says that the said T. has nothing, and at the 
commencement of this action had nothing, in the said demanded 
premises but for the term of his life only, by force of a demise 

(f) 2 Inst. 344. (g) 2 Inst. Sfc. (h) See Rast. 375. a. 698. a. 



AID, AND RECEIPT. 191 



IT. 



made to him for the term aforesaid by the said A. R* the rover* cnj^ 
sion thereof to him the said A. and his heirs belonging ; and this he 
IS ready to verify : wherefore, inasmuch as (or, and says that he the 
said A. was seised of the said demanded premises in his demesne ^ 
as of fee, and being so thereof seised before the commencement 
of this action demised the said premises to the said T. to have 
for the term of his life, saving the reversion thereof to him the 
said A. and his heirs forever ; by force whereof the said T. was 
seised, and stiU is seised, of the said premises in his demesne as 
ef freehold ; and so the said A. says that the said T. has nothing, 
and at the commencement of this action had nothing, in the said 
demanded premises but for the term of his life only, the reversion 
thereof aAer the death of the said T. to him the said A. belonging 
in manner aforesaid ; and this he is ready to verify : wherefore, in* 
asmuch as) he comes here into court before judgment rendered in 
the action aforesaid, ready to defend bis right, and to answer in 
this behalf to the said D., he prays that he may not lose bis right 
by the default of the said T. but that he may be admitted to the 
defence of his right in this behalf. And he is admitted according- 
ly: and thereupon the said D. demands against the said A. R. the 
tenements aforesaid with the appurtenances as his right and inheri- 
tance, and into which the said T. had no entry but by one F. &c. 
(09 in the original count,) (i). 

When the v^ife is received, on the default of her husband 
when thej are impleaded together, the demandant does 
not count anew against her, as she was already a party to 
the suit ; and it has been said that such new count was 
not necessary against a reversioner or remainder-man (&). 
But a contrary opinion was expressed in another case in 
the saque year (Z) ; and again in the 43 Eliz. (ni). Some 
of the precedents in Rastel have a new count in such 
case, and in some it is omitted. 

After the new count against the party received, or im- 
mediately on his appearance, if no new count is filed, he 
must plead in like manner as if he had been originally the 
tenant to the writ. 

In the case above supposed, the suffering of a default 

(i) Rast. 140. 348. 285. 372. and seq. 581. 
(k) Moo. 34. in 3 Eliz. (I) Moo. 29. 

(m) Cro. £1. 826. and see Com. Dig. Receipt (B. 2.) 
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37. Counter- 
plea of Re- 
ceipt, that he 
has nothing, 
Ac, 



38. Rejoinder. 



by the tenant is sufficient to authorize the receipt of the 
reversioner, without the allegation of anj other cause ; but 
when the original tenant has appeared and pleaded, the 
reversioner must allege that he has pleaded coUusivelj, 
or feintiy, bjr covin with the demandant, in order to cause 
him, the reversioner, to lose his right. Precedents of 
this kind will be found in the different places before cited 
from Rastel. 

The demandant majr counterplead the prayer to be re- 
ceived ; as follows : 

And the said D. says that he ought not to be delayed from having 
his seisin of the said demanded premises, nor ought the said A. R. 
to be admitted to defend any right (or, his right) in the said prem^ 
ses, by reason of any thing by the said A. above alleged, because 
he says that the said A. has nothing, [and on the day of the pur- 
chase of the original writ in this action had nothing,] in the rever- 
sion of the said demanded premises ; and this he is ready to verify: 
Wherefore the said D. prays judgment, and that seisin of tlie said 
demanded premises may be adjudged to him, with his costs. 

And the saidA. R. says that the reversion of the said demanded 
premises, afler the death of the said T. ^id, on the said day of the 
purchase of the original writ in this action, and still] doth belong 
to him the said A. in manner and form as he has above in that be- 
half alleged : and of this he puts himself on the country. 

In the English practice, when the reversioner or re- 
mainder-man was received, he was required to give sure- 
ties to answer to the demandant for the issues and profits 
of the demanded premises, from the time of the receipt 
. till the final judgment, if that judgment should be for the 
demandant (n). I am not aware that sureties have ever 
been required in our courts ; and as no damages are ever 
recovered here in real actions, under any other circum- 
stances, it is not probable that they would be awarded 
against the party so received. 

In the above counterplea I have averred that the party 
had nothing^ in the reversion on the day of the purchase 
of the writ, in conformity with the ancient precedents, al- 



(n) 2 Inst. 346.' Rast. 581. 
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thoQgh it seems unnecessary ; for if the reversion 

before, and comes to the party after the commencement jy^ 

of the action, he is entitled to be received (o). So on «.^«..««.^ 

the other hand, if he had the reversion at the commence* 

ment of the action, yet if he has it not at the time of his 

appearance, be cannot be received. This shows that the 

rejoinders in Rastel, to wit, ^^ that he had the reversion 

on the day of the writ purchased," are incorrect ; because. 

if that issue were found against him, it would not follow 

that he ought not to be received (p). I have therefore 

added to the rejoinder the averment, that the reversion 

$HU doth belong to him ; and I should think tiie rejoinder 

better, and the counterplea also, if the clauses enclosed in 

brackets were struck out. 

SECTION IX. 

JudgmenU 

The Judgment, when the demandant recovers the de- 
manded premises, is as follows : 

It is therefore considered by tlic Court here that the said D. do 39. Judgment 
recover bis seisin against the said T. of the tenements aforesaid ^J^^^ 
with the appurtenances, together with his costs of this suit taxed 
at 

The judgment for the tenant is the same as in personal 
actions. 

that the said D. take nothing by his writ aforesaid, and that 40. — for ten- 

the said T. go thereof without day ; and that the said T. recover ^"^* 
against the said D. his costs of suit taxed at 

The statute 1784, c. 28, gives the form of a writ of 
<^ Faciaa habere Possesaionem^^^ in which it is recited that 
A. B. <' has recovered judgment for his title and possession 

(o) Bro. Receipt, 57. Counterplea de Receipt, 9. 19 H. 6. 21. 
21 H. 6. 13. and other cases collected in Viner, Receipt. (M.) [P.] 
See Heme's Plead. 379. [475.] 

« 

(p) Bro. Count, de Receipt, 9. 

3d 
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of and in a certain messuage," &c. ; and there is no other 
form of execution prescribed in the statute for the case of 
the recovery of land. This form had probably been in 
use long before the date of the statute, and was adopted 
when the process in real actions was very little regarded 
in our practice, and when all such actions were called by 
the general name of actions of Ejectment. If the exe- 
cution in all real actions must always be issued in that 
form, it would probably be thought proper to make the 
entry of the judgment correspond with the above recital 
of it in the execution. But as the statute does not ex- 
pressly prohibit any other form of execution, there seems 
to be no objection to awarding the judgment and execu- 
tion in writs of entry in the forms prescribed by the com- 
mon law. 

The judgment on pleas in abatement is substantially the 
same as in personal actions, unless when it is a final judg- 
ment for the demandant ; in which case it is the same as 
in the above form, pi. 39. 
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CHAPTER V. 



SBOTZOir z. 

Writ of Entry on Abatement. 

Ths Writ of entry od Abatement, when the demand- obap. 
ant is the immediate, or next, heir of the person last seis- v. 
ed, and when the present tenant is the abator, may be in — — 
the form following : 

Summon T. to answer to D. in a plea of land, wherein the said *• E^tT ^^ ^ 
-^ '^ abatement af- 

B. demand^ against the said T. such a piece of land, &c. which he ter the death 

claims as his right and inheritance, and into which the said T. of *• father, 
unjustly abated after the death of one F. the father of the said D. 
whose heir he is, within thirty years now last past, as it is said. And 
whereupon the said D. says that within thirty years now last past 
, the said F. was seised of the tenements aforesaid with the appurte- 
nances in his demesne as of fee and right, taking the profits, &e. 
and afterwards died so seised thereof ; and from the said F. the 
tenements aforesaid with the appurtenances descended to the said 
D. who now demands the same as the only child and heir of the 
aaid F. and into which the said T. unjustly abated as aforesaid (a). 

The form of the count here proposed differs in some 
respects from the precedent in 2 H. Blacks. 444. It is 
said here, that the land descended from the ancestor to 
the heir, and not, that the right descended. When the 
ancestor is disseised, and dies before re-entry, he dies seis- 
ed of a right only ; and this right is all that can descend 
to his heir. Accordingly in a writ of entry on a disseisin 
to an ancestor, it is always alleged that the right descend- 
ed. But when the ancestor dies seised of the land, the 

« 

(a) See Co. Ent. 597. 
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CHAF. ^^^^ immediately descends to the heir ; the freehold in 
y, law is cast upon him, and it is not merely a right of action 

««..^__. that he derives from his ancestor (6). This precedent in 
H. Blackstone is the only one that I have met with, of a 
writ of entry on abatement ; and it does not appear in 
the report of that case that the form of the count was at 
all considered by the court. I have therefore ventured 
to propose this alteration, for the reasons above suggested ; 
although it may not be of much importance, nor involve 
any practical consequences in the prosecution of the suit. 
The precedent in Blackstone differs also in some other 
particulars from the ancient forms adopted in analogous 
cases. It contains an averment of the time when the an- 
cestor died ; and that the heir was then within age ; and 
the entry of the abator is distinctly averred in the body 
of the count, although it also contains the usual repetition 
of that fact at the close, by the clause '< and into which," 
&c. All these I have omitted. 

If the ancestor were seised of an estate for the life of 
another, which by our statute 1805, c. 90, descends 
to his heir, there seems to be no doubt that this writ 
would lie for the heir against an abator. The count in 
that case might perhaps retain the clause, " which he 
claims as his right and inheritance," because this is strictly 
true by force of our statute. The demandant claims it 
by inheritance, although it is only an estate for life ; re- 
sembling in some measure a base, or qualified, fee at the 
common law. The estate and seisin of the ancestor may 
be set forth as follows : 



for an estate 
pur autor vlt* 



t. The like, Sn his demesne as of freehold and right, that is to say, for 

the term of the life of one A. B. who is still in full life, taking the 
profits, &c. of the demise which the said A. B. (or, which one C. D.) 
thereof made to the said F. for the life of the said A. B. and after- 
wards the said F. died so seised thereof; and from the said F*, ^. 

(h) In Rast. Ent. 28. and seqq. tit. Ayel, Besayel and Cousinage, 
in all the counts in which it is averred that the ancestor died seised, 
the statement is that the fee descended (descendit feodum) to the 
heir ; but when the ancestor is said merely to have been seised on 
fthe day of his death, the statement is that the right descended to 
the heir. 
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If the ancestor dies seised of an estate tail, and a ckaw* 
stranger abates, this writ might seem to be a more appro- y^ 

priate remedy for the heir, than a writ of formedon in ............i^ 

descender. In such a case, the estate tail is not discon- 
tinued and turned to a right in the life time of the ances- 
tor. The land, and not a mere right, descends to the 
heir. The heir could not indeed maintain an assise of 
mortdancestor, because one of the points to be inquired 
of, according to the term? of that writ, is whether the 
ancestor was seised in his demesne o^ of fee on the day 
wherein he died ; and unless this is found for the demand- 
ant he cannot recover (c). This writ of Mortdancestor, 
and the other corresponding writs, of Ayel, Besayel and 
Cousinage, superseded in ancient times the use of the writ 
of entry on abatement ; and this is the reason why we 
find so little in the English books on the subject of the 
latter action. If it had been in common use, it might 
perhaps have been sometimes resorted to by an heir in tail, 
and we might have found a precedent adapted to such a 
case (d). It seems however to be well settled, that since 
the statute de donis^ the heir in tail may always have a 
formedon in descender, in cases where before that statute 
his remedy would have been a mortdancestor ; and a for- 
medon is equally conv^enient, and answers every purpose 
of a writ of entry on abatement. 

If the action is brought by a more remote heir of the 
person last seised, the form will vary accordingly. On 
the seisin of a grandfather it may be as follows : 

and into which the said T. unjustly abated after the death S. —on abate- 

of one G. the grandfather of the said D. whose heir he is within 3Ka!3i of\ha * 
thirty years now last past, as it is said. And whereupon the said grandlaUicr. 
D. says that within thirty years now last past the said 6. was seis- 
ed, &o. — ^and alfterwards died so seised thereof; and from the said 
G. the tenements aforesaid with the appurtenances lor, the fee of 
the tenements aforesaid with the appurtenances] descended to one 
F. as only child and heir of the said G. and from the said F. [the 

(c) F. N. B. 196. Plow. Com. 239. 251. 

(d) See 38 H. 6. 18. Fitz. Issue, 106. Bro. Traverse, 15'9. 
PleadiUjgs, 56. 59. 39 U. 6. 5. 
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fee of] the tenements, &e. descended to the. said D. who now de- 
mands the same as the only child and heir of the said F. and into 
which, &c. 

If in the preceding case the father had died before the 
grandfather, the descent would be alleged immediately 
from the grandfather to the demandant as in the form No. 
13, Chap. II. 

If the present tenant holds by conveyance or discent 
from the abator, the writ is in the per ; and the entry is 
stated as follows : 

4. •— IB the into which the said T. has no entry but by one S. who de- 

^^* mised the. same to him, and who unjustly abated into the same 

afler the death of one F. the father of the said D. whose heir he 
is, &c. • 

In the per and ctit, the form is, 

5. — in the Into which the said T. has no entry but by one R. to whom 

PerandCuL Qjjg g^ demised the same ; which said S. unjustly abated into the 

same after the death of one C. the cousin of the said D. whose 
heir he is, &c. 

In the post^ 

6.— in the into which the said T. has no entry but after the abate- 

ment which one P. made into the same after the death of, &c. 
[and at the close of this count is added the clause, " et unde queritur,^ 
Bfc, <ts in aU xorits of entry in the Post ; viz.) and whereof the said 
D. complains that the said T. unjustly deforces him. 

.-. SECTION II. 

Fhas in writs of Entry on Abatement. 

The pleas in abatement in this action are substantially 
the same as those in the writ of entry on disseisin ; and 
may be readily made by reference to the forms in Chap- 
ter III. • ' 

The pleas in bar also in Chapter IV. so far as they are 
common to both actions, may be adopted with little alter-* 
ation from the forms in that chapter. 
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The only precedent that I have found of this action in any chap. 
English book is the case before mentioned, in 2 H. Blacks. y^ 

444 ; and in that case the tenant pleads in bar a devise 

by the ancestor, on whose seisin the action is founded, to 
the supposed abator ; and the issue was joined on that 
devise. There is no plea there which purports to be the 
general issue. Neither can we find any plea of that de- 
scription in the actions of Mortdancestor, Ayel, Besayel 
and Cousinage ; which in ancient times were used instead 
of this writ of entry on Abatement. Neither of those 
four writs contained any allegation of an abatement on 
the part of the tenant ; nor indeed did they make any . 
statement whatever of the manner of his entry. 

The mortdancestor is an assise, in which the jury 
came to inquire and determine, 1st. whether A. was 
seised of the demanded premises on the day of his death ; 
2dly. whether he died within fifty years ; and 3dly. 
whether the demandant was his heir. If the assise was 
taken, that is, if it was not prevented by some plea in 
bar of the AssisCy the recognitors or jury inquired of all 
those three points, and unless they were all found for the 
demandant he could not recover : and this was done 
without any formal traverse of those points by the ten- 
ant (e). 

The writs of Ayel, Besayel and Cousinage, are all 
Praecipes, for tenements " of which G. the grandfather, 
^great-grandfather, or cousin) of D. (the demandant) 
whose heir he is, was seised in his demesne as of fee on 
the day of his death." In the count, he demands such a 
messuage, &c. '^ of which the said G. his grandfather 
was seised on the day of his death, as it is said : And 
whereupon he says that in a time of peace, within fifty 
years now last past, the said G. was seised of the said 
demanded premises in his demesne as of fee, taking the 
profits, &c. and from the said G. the right to the tene- 
ments aforesaid descended to the said D. as grandson and 
beir of the said G. that is to say, as the son of one F. 
who was the son of the said G. ; and of .which the said 

(e) 2 Inst. 399. Dyer, 310. 
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CHAP. ^* ^^3 seised as aforesaid" (/). In some of the prece- 
Y, dents it is alleged that the ancestor died seised, and that 
„__. the/e6 of the premises descended to the demandant. 
These actions present substantially the same three points 
as the mortdancestor, but the tenant could not put theia 
all in issue by any one general plea, or answer. He might 
plead that the ancestor was not seised in fee, as alleged 
in the count ; which would probably involve also the 
question, whether he was so seised within the fifty years ; 
or he might deny that the demandant was his heir. But 
if both of those facts were truly stated in the count, and 
the tenant meant to rely on some right of entry in the 
supposed abator, he must have set forth that right in a 
special plea. This mode of pleading was a necessary 
consequence of the form of the count ; for as that did 
not allege any unlawful entry on the part of the tenant, 
there could not be any general plea, or general issue, 
calculated to deny the unlawfulness of the entry, or to 
assert a right of entry in the tenant, or the person under 
whom he held. 

But though I have not found any plea traversing the 
abatement, when set forth in the writ on abatement, there 
are many cases where an entry by way of abatement is 
alleged in the course of pleading, and it has been held to 
be a good answer, to say that <^ he did not abate," &c. 
In 38 H. 6. 18, which was a writ of entry on disseisin, 
the tenant pleaded that one T. was seised, &c. and en- 
, feoifed A. and D. under whom the tenant held, and gave 
colour, &c. The demandant replied that before the said 
A. and D. had any thing in the premises, one L. waB 
seised, &c. and gave the premises to V. and D. in tail ; 
that they died seised, leaving issue the present demand- 
ant, and after their death the said T. abated and made 
the feoffinent to the said A. and D. as alleged in the bar. 
The tenant rejoined, that the said T. did not abate, &e. 
It was objected that the rejoinder ought to have traversed 
the seisin of L. or the gift by him, and not the abate- . 
ment \ but it was answered, and resolved by the court, 

if) See Rast. Ent. 2d. 
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that the traverse was right ; << for the abatement was the chap. 
destruction of the bar ; for if he did not dbate^ hut was ^^ 
tatqfully seised^ and made the feoffment, then the bar is . 

good." This is evidently the opinion of the court, though 
it is obscured by some misprinting. The replication in this ' 
ease, corresponds to the count in the writ on abatement ; and 
the rejoinder, <^ that he did not abate," seems to be con- 
sidered equivalent to saying, that he entered lawfully 
and by good title, like the plea of nan disseisimt in entry 
cm disseisin. There is another case, in 39 H. 6. 5, in 
which a like plea was held good. That was a formedon 
in descender on a gift by one J. The tenant pleaded 
that before the said J. had any thing, &c. one H. was 
seised, &c. and gave to the tenant's ancestor in tail ; that 
his ancestor died seised, and the said J. abated, &c. The 
demandant replied that the said J. did not abate, &c. on 
which issue was joined ; and though some question arose 
on another part of the pleadings, no objection was made 
to the form of that replication. These two cases are 
abridged, and mentioned by Fitzherbert, and in different 
places by Brooke, without any intimation of a doubt of 
their correctness (g). So in 1 E. 4. 9, in an action on 
the statute of Richard 2, the defendant pleaded a feoff- 
ment made to him by one I. The plaintiff replied that 
one L. died seised in fee, and the said I. abated, &c. and 
made the said feoffment to the defendant ; whereupon one 
H. the cousin and heir of the said L. entered and enfeoff- 
ed the plaintiff. The ]:ejoinder was that before the said 
L. had any thing in the premises, one S. was seised, and 
enfeoffed the said L. and I. in fee, and L. died seised, 
and I. held himself in, and enfeoffed the defendant, as be* 
fore alleged ; without this that the said /. abated^ &o. It 
was objected that the traverse was ill, because the defend- 
ant had already confessed and avoided the entry set forth 
in the replication ; that is, he had admitted that I. had 
.the first possession after the death of L., but said that I. 
held himself in after the death, (by right of survivorship) 

• 

(g) Fitz. Issue, 106. Bro. Pleadings, 56. 59. Titles, 14. Tra- 
verse per sans ceo, 159. 

26 



202 PLEAS IN WRITS OF ENTRY ON ABATEMENT. 

o«AP. which is a lawful justification (A). And ther^upoD the 
y, defendant withdrew the traverse, and concluded his re- 

joinder with a traverse that L. died seised in fee ; which 

was understood as a denial that he died 8ole seised. It 
seemed to be taken for granted in this case that the title, 
or right of entry, in I. as set forth in the rejoinder, .con- 
^ stituted a sufficient answer to the allegation of an abate- 
ment by I. ; and if so, the same facts, if proved under a 
plea that he did not abate, would probably have main- 
tained that issue on the part of the defendant. It seemed 
also to be considered, that if the defendant had undertaken 
in that rejoinder merely tot deny the abatement, be might 
have done it by the traverse in the above form ; as the 
objection to the rejoinder was, not that the traverse was 
informal, but that having confessed and avoided the 
replication, the defendant ought not to have made any 
traverse. This case also is noticed, without any sugges- 
tion of a doubt of its correctness, by Fitzherbert and 
Brooke (t). There are other cases on this subject for 
which the reader is referred to the books cited in the 
note (&)•• 

There is however a case in 18 E. 4. 1. and 25. and an- 
other, Ibid. 26. where a distinction seems to be taken 
between a traverse of the abatement, and a traverse that 
the ancestor died seised ; and it is said that the party 
may traverse either at his election. This admits that the 
first mentioned traverse would be good ; and for aught 
that appears in the reports, the party who alleges the 
abatement would be required on the trial to prove the 
seisin of the« ancestor. The opinion expressed in these 
two cases would only show that when a title is pleaded, 
consisting of several distinct material facts, the adverse 

(k) See Yelv. 151. Brownl. & Goldsb. 144. S. C. Cro. Jac. 221. 
B.C. 

(i) Fitzb. Issue, 1 10. Bro. Traverse per sans ceo, 205. Briefe, 
843. Confess and avoid, 61. 

(k) 11 E. 4. 9. 22 H. 6. 43. 37 H. 6. 5. 3 H. 7. 7. Fitz. Barre, 
106. Maintenance de Briefe, 26. Bro. Replication, 20. Pleading?) 
27. Repleader, 25« Traverse per sans ceo, 178. 
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party sometimes has bis option, either to deny the ^hole gsrap-. 
title by a general plea, or to traverse any one of the several y^ 
facts. ■ . 

If such a general plea were allowed in any case, it 
would seem to be peculiaHy proper in a plea in bar, which 
is intended to answer and deny the gist of the action, and ^ 
to put in issue the title on which it is founded. As in 
disseisin, any thing which shows that the entry complain- 
ed of was not a disseisin, whether by reason of the de<* 
fective estate or title of the demandant, or of a better 
title in the tenant, may be given in evidence under the 
issue, *^ that he did not disseise ;" so probably in this ac- 
tion, whatever shows that the entry complained of was 
not an abatement, might be given in evidence on the* plea 
<^ that he did not abate ;" whether the ground of defence 
were, that the 'ancestor did not die seised of any estate 
on which an abatement could be made, or that the sup^ 
posed abator had a right of entry. 

The word, abatement, is a technical term, the meaning 
of which seems to be as well settled as that of the word, 
disseisin. It takes place when a person dies seised of an 
inheritance, and before the heir enters, a stranger, who 
has no right, makes an entry and gets possession of the 
freehold (/) : and in the two cases above cited, from 38 H. 
6. 18. and 39 H. 6. 5. it is said by the court, that this 
must be a seisin in fact ; and that the ancestor must ac- 
tually die seised, or else there cannot be an abatement. 
It would seem therefore necessarily to follow that in case 
of a writ of entry on abatement, a plea that he did not 
abate would put in issue the fact of the ancestor's jdying 
seised, without which there could not be any such abate- 
ment. It may be added that in the writ of entry on in- 
trusion, which very nearly resembles this writ on abate- 
ment, a plea '^ that he did not intrude," has been allow- 
ed (m). There is nothing indeed in that case to show • 
the precise nature and extent of this plea ; but it was 
pleaded in bar, and seems as if intended for a gcnerdb 
issue. 

(I) 3 Blacks. Com. 167. Cor Lit. 277. Plow d. 47. 
(m) 22 E. 3. 16. Fitz. Double plea, 2. 
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0HAP« There are two other cases which seem to be opposed 

y. to the current of authorities above cited in this section. 

, They are in 14 H. 6. 6. and 6 H. 7. 6 ; in the first of 

which it is said that no issue can be taken on an allega- 
tion of abatement, and that it is not a good traverse, to 
say that he did not intrude, or did not abate. The rea- 
son assigned is, that the issue would involve matter of 
law, which ought not to be submitted to a jury ; but this 
seems quite unsatisfactory, as the objection would apply 
with equal force to the case of a disseisin (n). This 
point was not expressly decided in either case, and in the 
first there was no final judgment ; and in each of them 
the reporter adds a Qiuere. If therefore they should be 
found irreconcilable with the others before cited, the au- 
thority of these two must undoubtedly yield. 

The plea of the kind above proposed might be as fol- 
lows : 

7. Plea that he ^^^ ^^^ said T. comes and defends his right when, &c. and 
did Dot abate, gays that he the said'T. {or^ that the said F.) did not ahate into the 
said tenements in manner and form as the said D. has ahove there- 
of complained against him ; and of this he puts himself on the 
country. 

If a plea in this form should not be thought sufficient 
^ to put in issue the seisin of the ancestor, and the unlaw- 
ful entry on the part of the tenant, the only substitute 
must be in the one case to traverse specifically the seisin 
of the ancestor, and in the other to set forth in a special 
plea the title and right of entry of the supposed abator. 
This latter is the plea adopted in the case before cited 
from 2 H. Blacks. 444. The form of that plea does not 
appear to have attracted the notice, either of the bench 
or the bar ; and even if it was irregular, it was only be- 
cause it amounted to the general issue, and that defect 
could not be taken advantage of, unless on a special de- 
murrer. If such a special plea is necessary, it must show 
distinctly the right of entry on which the tenant relies ; 
and of course it may be as various as the estate which he 

(n) See Stath. Intrusion, 4. cites 7 E. 3. 
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holds in the premises, and the title by which he claims it. 

It would therefore be needless to give formi^ of such pleas, 

each of which must be framed according to the peculiar .._...,...» 

circumstances of the case. 

If it should be thought necessary or proper to traverse 
the seisin of the ancestor, it might be done in the form 
following: 

And the said T. comes and defends his right when, &c. and says a. Plea, that 
that the said F. did not die seised of the snid tenements with the ^^e ancestor 
appurtenances in his demesne as of fee in manner and form as the seised &c. 
said D. has above thereof declared ; and of this he the said T. puts 
himself on the country (o). 

Or, perhaps it might be as follows : 

And the said T. comes and defends his right when, &c. and says 9. Plea, that 
that the said D. his action aforesaid thereof against him ought not ^^, ancestor 
to have and maintain, becaase he says that the said F. never had unless as ten- 
any thing in the tenements aforesaid with the appurtenances, unless ^J^t for life, &c 
as tenant thereof in dower [ovy by the curtesy, or, for life) only, 
and this he is ready to verify : wherefore he prays judgment if the 
said D. his action aforesaid thereof against him ought to have and 
maintain, and for his costs [p). 

And the said D. says that the said F. was seised of the said tene- iq. RepUca- 
ments with the appurtenances in his demesne as of fee, as the said <'>on> ^^at F.^ 

wuoe fiAlSfid in 

D. has above in his declaration aforesaid alleged ; and this he prays f^g, 
may be inquired of by the country. 

The heirship of the demandant, if intended to be put 
in issue, must be specially traversed, in .like manner as in 
the writ of entry on disseisin. Supra, Chap. IV. sect. 6. 



(o) Rast. S8. 29. 



(p) Rast. 28. FitZf Issue, 15. 
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CHAPTER VI. 



saoTXOir z. 



Writ of Entry on Intrusion. 



CHAP. 
VI. 



This writ is founded on an entry by a stranger, after 
the death of a tenant in dower, tenant by the curtesy, or 
for life, and before the entry of him in remainder, or re* 
version. It lies also for the assignee of the remainder- 
man, or reversioner, provided the assignment be made 
before the unlawful entry upon which the action is found- 
ed. After such an unlawful entry, the reversion or re- 
mainder is discontinued ; and the reversioner or remain- 
der-man has only a right of entry, or of action, which 
cannot be assigned. But whilst he continues seised of 
the remainder or reversion, he may aliene it, as be may 
any other estate of which he is seised ; and his assignee, 
after attornment, or any equivalent act, becomes actually 
seised of the reversion or remainder, as completely as 
the first holder was seised of it, and has the like reme- 
dies for any injury to his estate. 

The entry on which this action is brought must be by 
a stranger; and made after the death qf tenant for life. 
For if the tenant in the action enters during the life of 
the original tenant for life, and holds by or under him, 
the demandant has various' other remedies more appro- 
priate to his case. For example, if my tenant for life 
grants all his estate to A. B. and the grantee holds over 
after the death of his grantor, my proper remedy is the 
writ ad Terminum qui prcRteriit. &o if the original demise 
was made to A. B. for the life of another, and A. B. 
holds over after the death of cestuy que vie^ the remedy 
is the same. So if a tenant in dower, or by the curtesy, 
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grants all his estate, and the grantee holds over, the r&* 
versioner might probably maintain the writ of entry ad 
communem legem. The suggestion in the writ of tjie 
manner of the entry would be literally true ; to wit, that 
he had ^^ no entry but by one R. who demised the same 
to himJ*^ If tenant for life, or tenant in dower, or by 
the curtesy, alienes in fee, in tail, or for the life of 
another, the action, if brought after the death of such 
alienor, is a writ of entry ad communem legem. If such 
alienation b^ made by a tenant in dower, and the action 
i^ brought in her life time, as it may be by force of the 
statute of Glocester, c. 7, it is a writ of entry in caau 
proviso. Upon a like alienation by a tenant by the cur- 
tesy, or a tenant for life, the action, if brought in the 
life time of the alienor, is a writ of entry in consimUi casu. 

In these latter cases it will be observed that the entry 
upon which the action is founded is not tortious. The 
party enters under a grant by the person then actually 
seised of the premises, and receives the possession from 
him. Whereas in the case of an intrusion, the posses- 
sion is not voluntarily yielded by any person then law- 
fully seised ; but the intruder enters upon the vacant 
possession, relying on some distinct claim, or pretence, of 
right in him9elf ; and the writ of intrusion is framed with 
a view to contest that right (a). 

If the intrusion is made after an estate for life, strictly 
so called, and if the demandant himself were the lessor, 
or grantor for life, the writ against the intruder may be 
as follows : 



CHAP. 
TI. 



Summon T. to answer to D. in a plea of land, wherein the said !• Intrusion, 
D. demands against the said T. such a messuage, into which the ^" demandant 
said T. has no entry but by the intrusion (b) which he made there- 
into after the death of one R. to whom he the said D. demised the 
same for the life of the said R. as it is said. And whereupon the 
said D. says that he himself was seised of the said messuage with 
the appurtenances in his demesne as of fee and right, taking the 
profits, &c. and being so thereof seised, demised the same to the 



(a) Finch's L. 263-266. 

(b) See F. N. B. 203. Fitz. Ab. Briefc, 806, 
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TI. 



said R« for the life of the said R. by force of which demise tly 
«aid R. afterwards, within thirty years now last past was seised of 
the said messuage with the appurtenances ih his demesne as of 
freehold for the term of his life, taking the profits, &c and after- 
wards the said R. died : and into which the said T. has no entry 
but by the intrusion which he made thereinto as aforesaid. 

If tbid action is to be considered as founded on the 
seisin of the demandant, that seisin mast by our statute 
of limitations (1786, c. 13,) hare been within thirty 
years. I apprehend however that it cannot be necessary 
to aver a taking of the profits by the lessor within that 
time ; because, if so, the action would not lie if the es« 
tate for life should happen to endure more than thirty 
years. By the making of the lease the grantor becomes 
seised of the reversion, and that seisin continues until the 
determination of the estate for life. The averment 
therefore of the existence of the estate for life within 
the thirty years seems to be a compliance with the pro- 
visions of the statute. 

In the late case of Widdowson v. Earl of Harrington, 
1 Jac. & Walk. 532, Sir Thodias Plumer, master of the 
Rolls, is said to have declared that in a writ of entry on 
intrusion brought by an heir, the fifty years limited in 
this behalf by the statute 32 Hen. 8» c. 2, must be reck, 
oned from the actual seisin of the person who created 
the estate for life ; and upon the same principle the writ, 
if founded on a demise made by the demandant himself, 
would be limited to thirty years after that demise. The 
consequence would be, that if the tenant for life should 
live more than thirty years, the original lessor would be 
barred by the statute ; and if he should live more than 
fifty years, the heir of the lessor would be barred in like 
manner. It is true that in both cases there would be a 
right of entry in the reversioner, or his heir; but if that 
right were in any manner tolled, the party would be 
without remedy. This construction seems to be incon- 
sistent with the general scope of the statute, which is to 
require every claimant to pursue his remedy within cer- 
tain periods after his right is invaded. The words of the 
statute also would perhaps be fully satisfied, by referring 
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them to the seisin of the revemion in the demandant or his chap. 
ancestor, as above suggested, instead of an actual sdain of yi. 
the land. Indeed there are many writs of entry on intra- .............^ 

sion in which the demandant does not state, and is not 
required to state, a seisin of the land, either in himself, or 
in his ancestor, or predecessor. Such are all the writs 
brought by remainder«men, and by assignees of the rever- 
sion. These latter cases therefore are not included in the 
statute, and are subject to no limitation whatever, unless the 
seisin of the reversion which is set forth in the writ is con- 
sidered as the seisin upon which the writ is brought. In- 
deed in this very case of Widdowson v. Earl of Harrington, 
the plaintiff claimed as heir of a remainder^man, and not 
as heir of a reversioner, and therefore never could have 
proved a seisin of the land, either in himself or in any 
ancestor ; and although this circumstance is pointed out 
by the counsel on the second argument, yet the master of 
the Rolls is made to repeat the proposition that the de« 
mandant ought to count on the seisin of his ancestor by 
taking the esplees within fifty years. This, and some 
other opinions (c), attributed to the master of the Rolls 
in that case, seem to prove either that he was misunder- 
stood by the reporter, or that he had not sufficiently ex- 
amined the subject ; and must detract not a little from 
the authority of that decision. Its authority seems also 
to be much shaken, if not expressly contradicted, by 
Chief Justice Gibbs, in the case of Romilly v. James, re- 
ported in 6 Taunt 263, and in 1 Marsh. 592. 599. 

If however it should be determined that there must 
have been a seisin of the land by the demandant or his 
ancestor, within the period of' limitation, the clause,. 
^^ within thirty years now last past," may be struck out . 
from the place where it now stands in the above form, 
and inserted in the averment of the demandant's seisin. 

(c) See particularly pa. 548, where he is remarking that the 
statute 21 James 1. c. 16, takes away the right of entry, and then 
adds, *' and if so, it takes away the writs of entry also ; and these 
possessory remedies, without reference to the particular form of 
action, are barred if the party does not enter within twenty years." 

27 
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CHAP* If the demise were made by the father of the demand, 

yi. ant, the writ and count may be as follows : 



2. — OD demise in a plea of land, wherein the said D. demands, &c. which 

ant'fl^fathcr ^® claims as his right and inheritance, and into which tlie said T. 
hath no entry but by the intrusion which he made thereinto after 
the death of one R. to whom one F. the father of the said D. whose 
heir he is demised the same for the life of the said R. as it is said. 
And whereupon the said D. says that the said F. in his life time 
was seized, &c. in his demesne as of fee and right, taking the pro- 
fits, &c. and heing so thereof seized demised the same to the said 
R. for the life of the said R. by force of which said demise the said 
R. afterwards, within thirty years now last past was seized of the 
said tenements with the appurtenances in his demesne as of free- 
hold, taking the profits, &c. and afterwards the said R. died : and 
from the said F. the right to the reversion of and in the tenements 
aforesaid with the appurtenances descended to the said D. who 
now demands the same as the only child and heir of the said F. 
and into which, &c. 

Writs of entry on the seisin of an ancestor have now, 
by the statute 1807, c. 75, the same limitation as those 
on the demandant's own seisin. The seisin of the tenant 
for life is therefore in this case also alleged to be within 
thirty years. 

When the demise is made by a more remote ancestor, 
the writ on intrusion will be readily framed, by reference 
to the preceding form, and to those on disseisin cum iitU" 
lOj supra, Chap. II. 

Although it is well settled that the writ of intrusion lies 
for a remainder-man, as well as for a reversioner (c{),yet 
I have found no precedent of a count for such a case. 
There is in the Register, 234. b. and in Fitz. N. B. 204, 
an example of a writ for the heir of him in remainder ; 
and there is also in the Register, 2d5,'a writ setting forth 
an assignment of the reversion, after an estate for life, to 
H. in tail, with remainder to I. in fee ; and the writ is 
brought by I. 

The form for a remainder-man may be as follows : 

(d) Finch. L. 66. F. N. B. 204. 
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—in a plea of land wherein he demands, &e. into which the 
said T. has no entry but by the intrusion which he made thereinto 
after the death of one R. who held the same for his life, the re- _ 

inainder thereof belonging to the said D. the now demandant, by s. . for a re* 
force of a demise which one A. B. thereof made to the said R. for mainder-mAD. 
his life and after his death to the said D. and his heirs and assigns 
forever, as it is said. And whereupon the said D. says that the 
said A. B. was seised, &c. taking the profits, &c. and being so 
thereof seised, demised the same to the said R. for the life of the 
said R. and after his death to the said D. and his heirs and assigns 
forever ; by force of which demise the said R. afterwards, within 
thirty years now last past, was seised of the said tenements with 
the appurtenances in his demesne as of freehold, taking the profits, 
&c. and he the said D. was seised as of fee of and in the said re- 
mainder thereof expectant on the death of the said R. and after- 
wards the said R. died : and into which, &c. 

The demandant in this case cannot allege any seisin in 
himself, bj taking the profits ; nor does he count on the 
seisin of an ancestor. It is therefore manifest, as men- 
tioned above, that his seisin of the remainder is sufficient 
to maintain the action ; and that seisin is shown, as in the 
former case, to have been within thirty years, by averring 
the seisin of the tenant for life within that time. 

The form for the heir of a remainder-man will vary as 
usual. It will contain the clause, '^ which he claims as 
his right and inheritance/^ and proceed as follows : 

-and into which the said T. hath no entry but by the intru- 4^ for the 



sion which he Qiadc thereinto after the death of oiie R. who held heir of a ra- 
the same for his life, the remainder thereof belonging to one F. "*^i°«*''™*"» 
the father of the said D. whose heir he is, by force of a demise, &c. 
to the said R. for his life, and after his death to the said F. and his 
heirs and assigns forever, as it is said. And whereupon, &c. and 
afterwards the said R. died ; and from t!ie said F. the right to the 
said remainder of and in the said tenements with the appurtenan- 
ces descended to the said D. who now demands the same as the 
only child and heir of the said F. and into which, &c. 

Upon an intrusion after the death of a tenant in dower, 
the writ and count may be as follows : 

after the death of one R., who was tho wife of one F. and 5. ^ af^er the 

who held the same for heMfife as tenant thereof in dower of tho death of tcnaa 

in dower. 
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«iidowiiMnt of the said F., fonnerly her huBband, the father (or 
other ancestor) of the said D«, whose heir he is, as it is said. And 
whereupon the^said D. says that the said F. in his life time was 
seised, &c. taking the profits, &c. and afterwards died so seised 
thereof; after whose death the said R., who was the wife of the said 
F., held the same for her life as tenant thereof in dower of the en- 
dowment of her said late husband, and was thereof seised accord- 
ingly in her demesne as of freehold within thirty years now last 
past, taking the profits, &c. and afterwards the said R. died ; and 
iron^ the said F. the reversion of the tenements aforesaid with the 
appurtenances descended to the said D., who now demands the 
same as his only child and heir :. and into which, &c. 

In this case it is said, that the reversion descended to 
the demandant instead of the right of the reversiotij as it 
is in some of the preceding forms. The latter mode of 
expression is generally adopted in dtating a descent in real 
actions, when the discontinuance or ouster complained of 
occurred in the time of the ancestor, so that a mere right 
descended to the heir ; and even though in any of the 
preceding cases the intrusion should have been made after 
the seisin of the reversion by the present demandant, it 
does not appear that the tenant could take any advantage 
of that circumstance. But in the case of a tenancy in 
dower, the reversion never was in the ancestor, and of 
course he could not have been ousted of it. If the action 
is brought by a more remote heir of the husband, to whom 
the reversion has descended from an intermediate heir, it 
may be well, in stating the descent from the first heir, to 
eay, as in the other cases, that the right to ' the reversion 
descended from him to the second heir. In a form pro- 
posed by Booth (e), which is the only count that I have 
seen in this action, it is said that the reversion descended 
from the husband to the heir. 

If the widow had recovered her dower in an action 
against the heir of the husband, it was thought proper in 
the English practice to mention that circumstance in the 
writ of intrusion. If this should be judged necessary here, 
the form might be varied as follows : 

(e) 182. 
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•— ^after th6 death of one R. who was the wife of one F. and 
who recoyered the same against the said D. {or, against one G. the 
father of the said D., whose heir he is) by the consideration of our _ 

Justices of our Court of , begun and held, &c. as her dower ^ ^j^^ j.^^^ 

of the endowment of the said F., formerly her husband, the father when the wi- 
(grandfaiher, or other ancestor) of the said D., whose heir he is, as it ^°J^^ her dow- 
issaid. And whereupon, &c. the said F. was seised, &c. after erbyjudg- 
whose death the said R. by the consideration of our Justices, &c. °*""^* 
recovered the same against the said D. as her dower of the endow- 
ment of the said F., formerly her husband, the father of the said 
D., whose heir he is ; by force whereof the said R. was according- 
ly seised of the said tenements, &c. and from the said F. the re- 
version of the said tenements, &c. descended to the said D., who 
now demands the same as the only child and heir of the said F., 
and afterwards the said R. died : and into which, &.c. 

The manner of stating the recovery in the above form 
corresponds with the recital of the judgment in the writ 
of Habere facias seisinam^ which is prescribed by our 
statute, upon a recovery in a writ of dower (/). 

If the intrusion took place after the death of a tenant 
by the curtesy, the count may be as follows : 



-^ — after the death of one R., who held the same as tenant there- 7. — after the 
of by the curtesy after the death of one M., formerly his wife, and teiiant**by^tho 
the mother of the said D., whose heir he is; as it is said. And curtesy, 
whereupon the said D. says that the said R. and M. his wife were 
seised of the tenements aforesaid with the appurtenances in their 
demesne as of fee, in right of the said M., taking the profits, &c. 
and afterwards the said M. being so seised thereof with her said 
husband, died ; after whose death the said R. held the same for 
his life, as tenant thereof by the curtesy, and was thereof seised 
accordingly in his demesne as of freehold within thirty years, &c. 
taking the profits, &c. and afterwards«the said R. died ; and from 
the said M. the reversion of the tenements aforesaid with the ap- 
purtenances descended to the said D., who now demands the same r 
as her only child and heir : and into which, &c. 

Of this count also I have found but one precedent, and 
that likewise is a form composed by Booth (^). In this 
case, and also ia intrusion after the death of tenant in 

CO Stat. 1783, c. 41. (g) 182. 
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CHAP* 
VI. 



8, — by as- 
signee of re- 
Tertioner. 



dower, the demandant should insert the clause, ^^ which 
he claims as his right and inheritance.^' 

In alt the preceding writs of intrusion the demandant is 
the original remainder-man, or reversioner, or the heir of 
him in remainder or reversion. When the action is 
brought by an assignee, the form may be varied as 
follows : 

after the death of one R. who held the same of the said D. 



for the life of him the said R. by force of an assignment which one 
A., who demised the same to the said R. for the same term, thereof 
made to the said D. and his heirs and asmgns forever ; as it is said. 
And whereupon, &c. the said A. was seised, &c. aad being so 
thereof seised, demised the same to the said R. for the life of the 
said R., by force of which demise the said R. within thirty years 
now last past was seised, &c. taking the profits, &c. ; and after- 
wards, to wit, on the day of , at , the said A. being 

seised of the reversion of and in the said tenements with the ap- 
purtenances expectant on the death of the said R., did by his deed 
of that date duly signed, sealed, acknowledged and registered, for 
a valuable consideration therein expressed, grant and assign to the 
said D. and his heirs and assigns forever the said reversion expec- 
tant as aforesaid [or^ the tenements aforesaid with the appurtenan- 
ces] by force whereof he the said D. was seised as of fee of tho 
said reversion of and in the tenements aforesaid with the appurte- 
nances expectant on the death of the said R., and afterwards the 
said R. died ; and into which, &c. 

In this count it is said that the tenant for life held 
the premises of the demandant; and if the action is 
brought by the heir of the assignee be will say that the 
tenant for life held of the demandant's ancestor. It is 
so stated in the only count of this kind which I have 

I 

found (A) ; and in all the writs of this description in the 
Register, (i) and in Fitz. N. B. (A). This shows what 
was before observed, that the assignment must be made 
during the continuance of the estate for life. Such an 
assignment was not effectual at the common law without 

(h) Rast. Ent. 416. (i) 233. 

(k) 203. See also JBro. Ingressu ad com. legem, 4. 38 H. 
6.30. 
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the attornment of the tenant for life, by which he con- crap« 
sented to hold of the assignee, and became his tenant ; yj, 
and the attornment was therefore always averred in an- ____^ 
cient times in stating such an assignment. An attornment 
not being required by our laws, that averment is omitted 
in the preceding form. 

In the above mentioned precedent in Rastel, 416, the 
assignment was by fine ; and it is stated as a conveyance 
of the land itself. In Coke's Entries, 341. an assign- 
ment of a reversion after an estate-tail is set forth in a 
count in Formedon in reverter ; and there also the assign- 
ment, or conveyance, is said to be of the tenements, and 
not, of the reversion. In that case the assignment is by a 
covenant to stand seised, by the heir of the donor to 
whom the reversion had descended ; and it is averred 
that by force thereof, and of the statute for transferring 
uses into possession, the assignee was seised of the re- 
version. There seems to be no objection in our practice 
to stating the assignment, according to the simple truth of 
the fact, to be of the reversion ; but if the other form is 
thought preferable, the pleader will adopt the expression 
above inclosed in brackets. 

In setting forth a demise of any kind in the count in 
real actions, it is not generally necessary to state it to 
have been by deed, because at the common kw such con- 
veyances might usually be made without deed ; and the 
statute of frauds, which requires an instrument in writing, 
has not altered the form of pleading. But a reversion, 
which lies in grant and not in livery, could never have 
been assigned by parol ; it was therefore deemed neces- 
sary in pleading such an assignment to aver it to have 
been made by deed, or by fine, &;c. There is a case in 
Mich. 2. £d. 3. pi. 5. of intrusion after the death of a 
tenant in dower, brought by the assignee of the rever- 
sion, in which exception was taken to the count for want 
of showing that the assignment was by deed ; and the 
court appeared to consider the objection as fatal. 

From the preceding form, and a reference to the writs 
in the Register and in F. N. B. it will be easy to frame 
a count for an assignee of the reversion after the death 



216 WRIT OF ENTRY ON INTRUSION, 

CHAP. ^f ^ tenant in dower, or by the curtesy ; and alao for the 
VI. assignee of an assignee. 
.._......^ In all the preceding cases the wrongful entry is sup- 
posed to have been made by the present tenant. If the 
writ is in the pety it will vary as follows : 

9. — intbe;>er. -*— into which he has no entry but by one S. who demised the 

same to him, and who unjustly intruded himself into the same af- 
ter the death of one R., &c. 

In the per and cui : 

10. ~ in the —-no entry but by one P. to whom one S. demised the same ; 
j»er and eui. which said 8. unjustly intruded himself, &c. 

In the post : 

11. — in the ^no entry but after the intrusion which one S. made thereinto 

after the death of one R. to whom the said D. demised the samo 
for the life of the said R. {ory who held the same for her life as ten- 
ant thereof in dower, &c.) and which after the death of the said 
R. ought to revert (or, remain, as ike case may be) to the said D. as 
it is said. And whereupon, &c. and into which the said T. has no 
entry but after the intrusion which the said S. made thereinto as 
aforesaid ; and whereof the said D. complains that the said T. un- 
justly deforces him. 

If the wift in the post be brought by an assignee, he 
will say, 

12. — in the and which after the death of the said R. ought to revert (or^ 

jfiost by an as- ygniain) to the said D. by the form of the assignment aforesaid, as 

it is said, &c. ^ 

This clause, et qum postmortem^ ^c. reverti debet j or, 
remanere debet^ is found in every uorit on intrusion in the 
posty in the Register, and in F. N. B. ; but I do not find 
it at the close of the county except in one precedent in 
Rast. 416. pi. 5. 

In the forms of counts on intrusion in Booth, it is said 
that the tenant for life died seised ; but this averment is 
not found in the precedents in Rastel, and I have omitted 
it in all the above forms. The insertion of it, when the 
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fact is so, would not vitiate the count ; but bj omitting crap. 
it, the same count will serve without any alteration, when ^i. 
the present tenant, or the party under whom he claims, «__« 
originally disseised the tenant for life and holds over after 
his death, in case it should be determined that the writ 
on intrusion would lie in that case. It is true that in the 
common description of an intrusion, it is said to be an 
entry by a stranger after the determination of an estate 
for life, and before the entry of him in remainder or re- 
version ; and it may therefore be doubted whether the 
writ of intrusion M'ill lie upon an entry made during the 
continuance of the estate for life. But this description 
seems to have been made with reference chiefly to the 
remedy for such an ouster ; as to which it is certain that 
the remainder-man or reversioner cannot maintain th« 
action during the life of the tenant for life. As long as 
the particular estate endures, it is of no importance to 
him in remainder or reversion, whether the tenant for life, 
or some stranger, has possession of the land and receives 
the profits ; inasmuch as the remainder-man or reversion- 
er is not entitled to them. His right of entry first accrues 
upon the determination of the estate for life. As he may 
at that time enter upon the intruder and oust him without 
any action, it seems that he might with equal justice con- 
sider the intruder as having then first entered, and might 
bring ' his writ of intrusion accordingly ; and it may well 
be doubted whether the tenant in such an action could 
qualify his own wrong, and say that his present possession 
was only a continuation of that which he had before 
wrongfully acquired from another person. By his dis- 
seisin of the tenant for life he has to some purposes ac- 
quired an estate in fee-simple ; but if he should profess 
to hold only. for the life of the tenant for life, and if upon 
the determination of that estate he should quit the pos- 
session, or yield it to him in remainder or reversion, the 
lattercould never maintain any action, nor would he have 
any cause of complaint, against the supposed disseisor. 
It seems therefore that the whole injury of which the re- 
versioner or remainder-man can complain, is the actual 
seisin of the stranger after the death of the tenant for 

28 
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CRAP. ^^^<^* '^^^^ ^^ ^^ intnisiony by which he is ousted, and 
Yi, upon which his action is founded ; and this injury to him 
__..._^ is not diminished nor altered by another injury which the 
same party had before committed to another person. 

It may be added, that if the action can be maintained 
upon the principles above suggested, the person actually in 
possession at the determination of the particular estate 
will be considered as the original intruder ; and not as 
having entered by, or under, any one who had previously 
disseised the tenant for life. 

There are in the Register two precedents of writs on 
the case here supposed, of a disseisin of tenant for life, 
which do not seem to accord with each other, nor with 
the opinion which I have ventured to suggest. They are 
both found in page 230, among writs of entry on dis- 
seisin. In the first it is said that '^ the said T. has no 
entry but by B. who demised it to him, and who thereof 
unjustly, &c. disseised C. who held it for his life of the 
grant which £. thereof made by fine, &c. and which 
after the death of the said C. ought to remain to the 
«aid D. as the son and heir of the said E. by the form 
of the fine aforesaid,'' &c. There seems to be some 
misprint in the book, confounding the names of the par- 
tics. It is said that it ought to remain to the demandant 
as the son and heir of C, instead of £., who is the 
grantor. But if we are to suppose it correctly printed, 
and that the land was given to C. for life, with remain- 
der to his heirs, and if we suppose also that by the law 
as then understood C. would hold only for life, and that 
his heir would take as a remainder-man ; the case would 
still be substantially the same as to the point for which 
we are now considering it. In the other writ, which is 
brought by a bishop, it is said that ^^ the said T. has no 
entry but after the demise which one I. thereof made to 
one S. for the life of the said S. who held the same for 
his life of one R. formerly bishop of, &c. predecessor of 
the said now bishop, (the demandant) of the assignment 
whieh the said I., who demised it to the said S. for the 
term aforesaid, thereof made to the said (former) bishop, 
and which after the death of the said S. ought to revert 
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to the said (now) bishop," &c. In the regulay imme- cbap«. 
diatelj following this writ, it is said that it lies '^ when yi. 
the tenant for term of life is disseised, and dies in that , 

state, (i. e. disseised) and the reversion is granted to 
another." If so, the writ in the former case might have 
been in this form, as the two cases are substantially alike^ 
This last writ is not a writ of entry on disseisin, and in- 
deed is not precisely like any of the writs of entry ; 
although it resembles very nearly the writ ad terminum 
qui priBteriit in the past. The other precedent also re- 
sembles the writ ad terminum qui prateriit in the post^ 
as much as it does any writ on disseisin ; though it i^ not 
precisely like any other precedent that I have found, of 
either kind. If it should be thought that the common 
writ on intrusion would not lie when the particular tenant 
had been disseised, a writ and count may be framed for 
such a case like either of the two last mentioned prece-^ 
dents. 

This action may be maintained by one who has the re- 
mainder or reversion for life ; but not by the heir in 
tail (I), A tenant for life cannot rightfully grant for the 
life of another ; of course he cannot count on an original 
demise by himself: but if the limitation in the original 
conveyance were .to A. for life, remainder to D. for life ; 
D. may have this action upon an intrusion after the death 
of A. So if he who h<is the reversion or remainder 
after, an estate for life, in dower, or by the curtesy, law- 
fully assigns it to D. for life. So if the husband had 
conveyed to D. for life, and afterwards his widow recov- 
ers her dower against D., if a stranger intrudes after the 
death of the widow, D. may maintain this action. A 
conveyance by a tenant in tail for the life of another 
would not bind the heir in tail ; but such a grant would 
be good so long as the grantor lived ; and if within that 
time the grantee for life dies, and a stranger intrudes, it 
seems that the tenant in tail may maintain this action. 
Having been once seised by force of the entail, he could 
not have a writ of Formedon (m). But if in such a 
cas^ the grantee for life should survive the grantor, the 

(I) F. N. B. 204. (m) F. N. B. 219. 212. 
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CHAP. estate tail would be diseontinaed, and the heir in tail 
Yi^ could not of course count on his own seisin. He must 
^ count on the seisin of his ancestor ; and that he cannot 
do in any action excepting a Formedon. 

SECTION II. 
Pleas in ivrUs of intry on Intrusion. 

The pleas in abatement in this action are substantially 
the same as in the two preceding actions. Those pleas 
in bar also, which are common to all these actions, may 
be framed by reference to the precedents in Chapter IV. 

If the plea, <( that he did not abate," should be con- 
sidered as the general issue in the writ on abatement, it 
is probable that for the same reasons, as well as from the 
precedent before cited from 22E. 3. 16. (n) that the plea, 
^' that he did not intrude," would be allowed as the general 
issue in this action ; that is, as putting in issue all the mate- 
rial allegations in the count, respecting the title to the land. 
This of course would not include the heirship of the de- 
mandant, when the action is brought on the title of an 
ancestor; but merely the questions, whether there was 
such a Reversion or remainder as alleged in the count ; 
and if there was, whether the person who is said to have 
intruded had not a right of entry under an elder and bet- 
ter title (o). 

Such a plea would be as follows : 

13. Plea,tbat And the said T. comes and defends Iuh right when, &c. and 
^rJ}^ "°^ '"' says that he the said T. {or, that the said F.) did not intrude into 
the tenements aforesaid in manner and form as the said D. has 
above thereof complained against him ; and of this he puts himself 
on the country. 

It is remarkable, that although there are several counts 
on intrusion in RastePs Entries, there is not one plea in 
bar of any kind ; and in Coke's Entries there is no count 
nor plea in this action. 

(n) See also Stath. Ab. Intrusion, 4. and Yelv. 170. 
(o) See Bro. Traverse, 178. 3 H. 7. 7. 22 H, 6. 43. 
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We find in the Year Books a few pleas in bar 3 most of cha3p. 
wbieh are unneeessary, if the plea of non intrusit puts in yi^ 
issue the remainder or reversion set forth in the count, as - 

well as the wrongful entry on the part of the tenant. In 
43 E. S. 19 (p)y which was a writ of intrusion founded 
on a demise by B. the demandant's ancestor, the tenant 
pleaded that B. never had any thing in the premises. It 
was objected that this plea was bad ; and that he ought 
to have said that B. did not demise ; but the plea was 
held good. The demandant then replied, that B. was 
seised, and tendered an issue. It was objected that he 
ought to reply, that B. was seised, and demised; and the 
court was of that opinion, and ordered the replication to 
be so entered ; the Judge adding, ^< but perhaps nothing 
shall be inquired of, except the demise.'' 

This plea ought perhaps to have been adjudged bad, 
as being argumentative (9) ; but the opinion of the court, 
whether right or wrong in that particular, seems to show 
that a traverse of the demise would have been thought 
good. In 24 E. 4. 74, on a writ of intrusion on a de- 
mise made by the ancestor of the demandant to W., the 
tenant pleaded that in the life of W. he, the tenant, was 
seised in fee, and gave in tail to the said W. whose estate 
continued until he died without issue, and the tenant en- 
tered, without this that W. at his 'death had any thing in 
the tenements by the demise of the demandant's ancestor. 
This plea was objected to, because it did not directly 
traverse the demise, nor the descent of the reversion to 
the demandant, nor the intrusion ; but it was held good. 
There is another writ of the same kind in 43 E. 3. 5. on 
a demise by the demandant to one B. for his life. The 
tenant pleaded that the said B. was seised in fee on the 
day of his death ; and that R. his son, entered and enfe- 
offed the tenant, to which the demandant replied that B. 
had only an estate for life. The court doubted whether 
this was a proper issue ; but as the demandant had ac- 
cepted it, they suffered it to be entered. The plea in 
46 E. 3. 18. is merely a denial that the demandant is 

(p) Fitz. Intrusion, 2. and see Statb. Intrusion, 1. 
(q) See Dyer, 1!^. pi. S3. 
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CHAP. ^^® ^^^ ^^ ^b® person who was seised of the reversion ; 

Yi, which undoubtedly ought always to be specially plead* 

«_.^_ ed (r). The three first of these cases seem to amount 

merely to a traverse of the demise set forth in the count ; 

. or in other words, to deny the existence of the reversion 

or remainder on which the action is founded. If there 

was no such reversion or remainder, there could not have 

been such an intrusion ; and it would seem therefore that 

this question would be necessarily involved in the general 

plea of rum intrfmL 

It does not appear in any of these cases that the plea 
was objected to, as amounting to the general issue; and 
as they are clearly good in substance, they may have 
passed without observation of this defect in form, if it be 
a defeot. Another circumstance may have led to some 
inattention, or mistake on this subject. In all the nu- 
merous writs of entry which are, properly speaking, 
founded on a demise stated in the writ, that demise is 
traversable ; and it must be expressly travetsed, if the 
tenant intends to put it in issue. The reason is, that in 
those actions there is no allegation of a tortious entry by 
the tenant, or the person under- whom he holds; and of 
course no general plea that can put in issue the lawful- 
ness of the entry ; but the entry is said to have been by 
force of a demise froti) some one, who wanted capacity, 
or legal authority, to make such a demise, or whose con- 
veyance was for some cause defeasible. As the writ of 
intrusion sometimes contains an allegation of a demise, 
(to wit, whenever it sets forth a lease for life) and as 
that was a material averment in the count, it was not un- 
natural that pleaders, when intending to put this fact in 
issue, should adopt the form which had been used in the 
other actions. 

If it should be thought necessary to deny the demise 
specially, when it is intended to put it in issue, the plea 
may be readily framed by reference to the cases above 
cited in this section, and to the pleas of the like nature, 
in the two succeeding chapters. 

(r) See the four cases la^t cited in Fitz. Intrusion^ 1. 2. Bro. In- 
truBioft, 2. 3* 5. IL 
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CHAPTER VII. 

8XIOTXOXI' I. 

Writ of Entry ad Communem Legem. 

When a tenant in dower, or a tenant by the curtesy, chap. 
or for life, aliened in fee, in tail, or for the life of another, vii. 
this produced a forfeiture of the estate of such alienor, «— — — ~ 
and he in the reversion or remainder might immediately 
enter, and avoid the estate of the grantee. But if the 
right of entry of the reversioner or remainder-man were 
in any manner lost, they had no remedy whatever at the 
common law during the life of such alienor ; and after 
bis death the appropriate remedy was this writ ad com- 
munem legem (a). 

This was so called in contradistinction to the writs in 
caau proviso^ and in consimUi caau ; the latter writs be- 
ing given by statute, and being maintainable after such an 
alienation, even during the life of the alienor. There 
seems to be no reason why this action should not lie also 
in some cases after a grant for the lif6 of the grantor, 
when the grantee holds over after the death of the grant- 
or (6). 

When the alienation has been made, by a tenant for 
life, to whom the demandant had demised the premises, 
the writ and count may be as follows : 

Summon T. to answer to D. in a plea of land, wherein the said !• Oo aliena- 
D. demands against the said T. a certain messuage, &c. into which fo^^iifj °^° 
the said T. has no entry but by one R. who demised the same to 
him, to which said R. the said D. demised the same for the life of 
the said R. as it is said. And whereupon the said D. says that he 

(aX 2 Inst. 309. (h) See Supra, Ch. VI. § 1. 
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CHAP. 

▼n. 



hirnself was seised of the said messuage with tbe appurtenances in 
his demesne as of fee and right taking tbe profits, &c. and being 
so thereof seised, demised the same to the said R. for the life of 
the said R. by force of which demise the said R. afterwards within 
thirty years now last past was seised of the said messuage with 
the appurtenances in his demesne as of freehold, taking tbe profits, 
&c. and afterwards the said R. died ; and into which the said 
T. has no entry but by the said R. who demised the same to him 
as aforesaid. 

The same remarks which were made above, Chap. VI. 
§ 1 ) as to the period of limitation for writs on intrusion, 
applj equally to this writ ; and if tbe seisin of the lessor 
in the preceding case must be alleged to have been with- 
in thirty years, the clause relating to that point must be 
transposed accordingly. 

When the demandant himself made the grant to the 
tenant for life who aliened, he may omit the clause, 
" which he claims as his right and inheritance ^(c) ;" but if 
the action is brought by an heir of the lessor, that clause 
must be inserted, and the count will be varied in other 
respects, as usual. 

Upon an alienation by a tenant in dower, the form 
may be as follows : 



-which he claims as his right and inheritance, and into which 



cut. 



2. On ;iliena- — 

tion by tenant ^j^^ g^jj rj, j^^^ ^^ ^^ ^^^ y^ ^^^ g^ ^^ whom one R. demised 

in dower, m j j 

the per and the same, which said R. held the same for her life as tenant there- 
of in dower of the endowment of one F. formerly her husband, 
the father of tlie said D. whose heir he is, as it is said. And 
whereupon the said D. says that the said F. was seised of the said 
demanded premises taking the profits, &c. and afterwards died so 
seised thereof; after whose death the said R. who was the wife of 
the said F. held the same for her life as tenant thereof in dower of 
the endowment of her said late husband, and was thereof seised 
accordingly in her demesne as of freehold within thirty years now 
last past, taking the profits, &c. and afterwards the said R. died ; 
and from the said F. the reversion of the tenements aforesaid with 
the appurtenances descended to the said D. who now demands the 
same as his only child and heir; and into which the said T. has no 
entry but by the said S. to whom the said R. demised the same as 
aforesaid. 



(c) F. N. B. 208. 
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Upon an alienation by a tenant bjr the eurtesj, it may cba». 
be as follows : Yii. 



—which he claims as his right and inheritance, and into which 
the said T. has no entry but after the demise which one R. thereof hqq 5y tenant 
made to one S. which said R. held the same as tenant thereof by by the curtesy, 
the curtesy aAer the death of one A. formerly his wife, the aunt ** « f <^' • 
of the said D. whose heir he is ; and which after the death of the 
said R. ought to revert to the said D. ; as it is said. And where- 
upon the said D. says that the said R. and A. his wife, &c. (gtoHng 
iht seisin of the husband and wife^ the death of the wifk^ and f Ae tufr- 
sequent seisin of the husband and his death ; <ts in the writ on intru- 
suniy sup. Chap. VL pL 7,) and from the said A. for that she died 
without issue, {or^ without any heir of her body issuing) the rever- 
sion of the tenements aforesaid with the appurtenances descended 
to one F. as the brother and heir of the said A. and from the said 
F. the reversion aforesaid {or, the right of the reversion afore- 
said) descended to the said D. who now demands the same as the 
only child and heir of the said F. and into which said messuage 
the said T. has no entry but after the said demise thereof made by 
the said R. to the said S. as aforesaid ; and whereof the said D. 
complains that the said T. unjustly deforces him. 

The writs ad cammunem legem very nearly resemble 
those on intrusion, differing only in the manner of stating 
the entry by the tenant. I have therefore thought it un- 
necessary to propose any more than these three forms ; 
of which the two first are within the degrees, and the 
third is in the post. 

This action being founded on a demise, that is to say, 
the original entry, under which the tenant is supposed to 
hold, being made by force of a conveyance by a person 
then lawfully seised, the first entry is said to be by (per) 
the grantor ; and of consequence one of the degrees is 
lost, as mentioned above in the first chapter (d). The 
trae reason why the common law prohibited a writ of 
entry when the degrees were past was, not because there 
had been more than three tenants holding under the de- 
fective title, but because there had been more than two 
alienations or descents under that title (e) ; and in the 

■* (d) Supra, 7. (e) See 2 Inst. 153. 
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CHAP, preceding writ in the per and cui there are two sach 

Yii. alienations, although there had been^onlj two tenants. 

,^_,,..,.^ This action also lies for the assignee of the reversion 

or remainder (/), A writ and count for such a case may 

be readily framed by reference to the writ on intrusion 

by an assignee ; supra, Chap. VI. pi. 8. 

In the case of an alienation by a tenant for life strictly 
80 called, it is said in F. N. B. 208, that the demandant 
may after the death of the tenant for life have either this 
writ, or a writ ad terminum qui priBteriit^ at his option (jr)« 
But this seems to be the more appropriate action ; the 
writ ad terminum qui prteteriit being provided for the 
case of a holding over by the original lessee, or by one 
to w^om he had conveyed only his own estate, which he 
might rightfully convey. 

The clause, et qiue post mortem^ &c. reverti debet^ in 
this action, as in that on intrusion, is inserted when the 
writ is in the post. When it is within the degrees, the 
death of the tenant for life is mentioned only in the 
count (A). 

This action, like that on Intrusion, may be maintained 
by him who has the remainder or reversion for life ; but 
' not by one who claims as heir in tail, for the reason given 
above as to the writ of Intrusion (t). 

SECTION II. 
Pleas in writs of Entry ad Communem legem. 

I have not found any precedent of a plea in this action 
in any of the books of Entries, nor in any of the cases 
collected by Ashe (A:). There are two cases there cited, 
from Fitz. Briefe, 661, and 794(^ in each of which an 
objection was taken to the writ for a fault apparent on 
' the face of it ; but this of course did not require a plea 

(f) Reg. 235. F. N. B. 208. Bro. Ingressu ad com. legem, 4. 
38 H. 6. 30. 

(g) See also Fitz. Briefe, 794. (h) 2 Inst. 310. 

(i) Ch. VI. § 1. (k) Tit. ^Intrie, et Briefe d'entrie> 43, and seqq. 
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in abatement, and the defects seem to have been pointed cbap. 
out on demarrer, or perhaps on a mere motion. In the yn. 

case in 83 H. 6. 38, on a counterplea of receipt which »^ 

was much debated, it is stated repeatedly in argument, 
and not denied by any one, that in the writ of entry ad 
communem legem, the demise (that is, the supposed 
lease or grant, by the demandant or his ancestor to the 
tenant for life,) is material and traversable. This is said 
to be '^ the point of the writ," and the plea by which it 
is traversed is evidently considered as the general issue. 
The action is founded on the demandant's right to the 
reversion; and when the estate for life is stated to have 
been by demise, if the tenant can show that there was no 
such demise, it follows that there could not have been 
such a reversion. As in Formedon, the plea of non de^ 
dit is always a good answer ; because if there was no 
such gift, there could not have been such an estate as the 
demandant claims, whether it be in Descender, Remain* 
der, or Reversion. 

This traverse of the demise is not to be understood 
literally, as merely denying that the supposed grantor 
made such a deed as is alleged ; but it puts in issue also 
the effect and operation of the instrument, if such a one 
were made. Suppose for example that my tenant for 
life or years should make a conveyance in fee ; if this 
conveyance were afterwards stated in any action against 
me, I might plead that he did not grant or demise, and 
under that plea show that he held only for life or years, 
and therefore could not grant the inheritance. This plea, 
like that bf non dedit in Forrnedon, puts in issue the title 
of the supposed grantor, as well as the conveyance by 
him ({). 

If the particular tenant, in this writ ad communem 
legem^ were seised as tenant in dower, or by the curtesy, 
there Is no demise alleged on the part of the demandant ; 
and then the mode of denying the reversion would be to 
say, that the demandant, (or his ancestor, as the case 
may be) never had any thing in the premises, or, was 
never seised in fee. 

(I) See Fitz. Issue, 36. Dyer, 122. pi. 33. 
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CBAT» There is another demise alleged in this writ, whidi is 

Tn. ^f ^ ^^''y different description from that above mentioned. 

«........._ It is the demise made by the tenant for life, and under 

which the tenant in the action is supposed to hold. This 
is not material to the title of the demandant, and onl/ 
shows the manner of the tenant's entry ; and if it is mis* 
stated, the tenant should plead it as a mistake of the en- 
try. These two demises however, and the pleas applica- 
ble to them, bear so much resemblance to each other, 
that they seem to have been sometimes confounded. The 
reader who wishes to examine this subject, will find the 
ancient cases collected in Thel. Dig. Lib. 11. c. 62, and 
64 (m). The difference between the two pleas is clear- 
ly stated in 17 E. 3. 69 ; where it is said, that in every 
writ of entry in which a demise is alleged, if the demise 
is the cause or foundation of the action, it ought to be 
traversed or admitted ; and if it is traversed, the plea is 
in bar of the action : but if the demise only makes a de- 
gree, and is not the cause or foundation of the action, 
then a traverse of the demise is a plea to the writ, show- 
ing a mistake of the entry (n). The demise by one, 
/ dum non fuit compos mentis su(Bj in the writ of that 

name, is mentioned as an example of the first kind of 
demise ; and that by a disseisor, in a writ of entry on 
disseisin in the per, as an example of the other kind. 

We find accordingly sundry precedents of such pleas 
in bar, in the writs which are founded on a demise ; as 
in the writ ad iemiinum qui pneteriit (o) ; the writ dum 
non fuit compos mentis (p) ; and the writ sur cui in 
vita (jq) ; to which we may add the writ sine assensu 
capituli (r). In this last case the plea is, that the Abbot 
did not demise to the said E. without the assent of his 
chapter, &c. ; but the latter words are undoubtedly in- 
serted by mistake ; and the plea was intended as a gen- 

(m) See also 2 Inst. 346. 

(n) Thel. Dig. L. 11. c. 54. § 32. Fkz. Cui in vita, 12. Entre, 
71,72. Briefe, 817. 820. 6 E. 3. 244. (pi. 3.) 

(o) Rast. 25. Heme's Plead. 388. (484.) F. N. B. 202. 

(p) Rast. 250. (q) Co. Ent. 642. (r) Rest. 593. 
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eral traverse of the demiae. If it was intended to say, cslaw. 
that be did demise with the assent of bis chapter, it yn. 
would have been proper to set forth the conveyance or .«.«...«,«.,.«. 
demise specially ; or to allege that be did demise ivith 
their assent ; or, that be did not demise in manner and 
form as, &c. ; but if it was intended, that he did not de>- 
mise at all, the latter part of the plea is wholly unneces- 
sary, if not worse than useless («). In the four last 
mentioned actions the tenant is supposed in the writ to 
bold, mediately or immediately, under the demise set 
forth in the writ, that is, under the person to whom that 
original demise was made ; and the demandant undertakes 
to show that the estate created by .that demise is now 
determined, or that the conveyance was originally defec 
tive, so that the tenant in either case cannot now justly 
bold under that demise. But if there never was any 
such demise, this question cannot arise ; and the demand- 
ant has no title which can be tried under the writ which 
be has brought* If he has any other kind of title to the 
land, he must assert it in another form of action. 

When the demise is traversed in a plea in bar, the 
form of the plea varies according to the different circum- 
stances of the case. In the precedent above cited from 
Bast. 250, of a plea in the action dum non fuit compos 
mentis, the tenant sets forth, by way of inducement, his 
title and the manner of his entry, and traverses the sup- 
posed demise, concluding with a verification : and the 
plea in 18 E. S. 41, is in the same form. In all the 
other precedents above cited from the books of entries, 
there is a simple denial of the demise, with a conclusion 
to the country. The occasion of this difference undoubt- 
edly is, that in the two cases where there is a formal 
traverse, with a verification, the demise in the writ is 
alleged to have been made to the tenant himself; and in 
all the others the demise is to some other person, and 
the writ is in the post. In the latter cases the plea does 
not falsify the tenant's entry ; for it is not alleged that he 
entered by any one. But in the two first mentioned 

(s) See Infra, Chap. XI. § 2. 
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CHAP. casea, whilst denying the demise supposed to be made 
Yu. ^^ himself, (and which is the foundation of the writ) he 
.._^.__ is also falsifjing the entry ; for if the insane person did 
not demise to him, it follows that he did not enter by that 
person. As it is an established rule, with respect to a 
mistake of the entry when pleaded to the writ^ that the 
tenant shall never plead such a mistake without showing 
by whom, or how, he did enter ; the same rule seems to 
have been extended (perhaps unnecessarily) to pleas in 
bar, which traverse the demise, when the mistake of the 
demise happens to involve a mistake of the entry (<). 
In other words, the rule as thus applied is, that the ten- 
ant cannot plead in^ cAatement a mistake of the entry^ 
when the facts show such a mistake of the demise as is 
a bar to the action ; but he must plead it in bar. 

In this writ ad communem legem^ the first demise, that 
is, the lease by the demandant or his ancestor to the ten- 
ant for life, (when such a demise is stated) is the cause 
or foundation of the action, or of the demandant's title, 
and if this is traversed, it must be by a plea in bar ; and 
it is then the general issue. But the supposed demise 
by the tenant for life does not create the demandant's 
right of action, but only affects the form of it ; for if 
there was such an estate for life, and it is now determin- 
ed, the reversioner is entitled to the possession, whether 
the present tenant entered under the former tenant for 
life, or in any other manner. If therefore he did not 
enter under that former tenant for life, that is, if the 
latter did not demise to him, he ought, when traversing 
that demise, to show how he did enter, so as to give the 
demandant a better writ ; in which case his plea would 
be in abatement of the writ, and not in bar of the action. 

The general issue, traversing the demise to the tenant 
for life, may be as follows : 

4. P]«a, lion And the said T. comes and defends his right when, &c. and 
dimuiL g^yg that the said D. did not demise the tenements aforesaid to the 

said R. in manner and form as the said D. has above thereof de- 
clared against him, and of this he the said T. puts himself on the 
country. 

(t) Fiu. Briefe, 817, 39 E. 3. 47. Infra, Chap. X. § 2. 
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la 43 E. 3. 19 (««), which was a writ of intrusion on cbap. 
a demise by demandant's ancestor, the tenant pleaded yu, 
that the ancestor never had any thing in the premises ; - 
and it was objected that he ought to have traversed the 
demise by the ancestor, and not his seisin ; but the plea 
was held good. I have before suggested that this plea 
might perhaps be considered bad, as being argumenta- 
tive (x) ; but if it was a good plea in the case cited, 
there seems to be no reason why it should not be good 
also in the writ for which the preceding plea is proposed. 
But whether it is proper or not in the case of a demise 
alleged to have been made by the demandant or his an- 
cestor, it would certainly be allowed in the case of 
an alienation by a tenant in dower, or by the curtesy ; 
because in those cases there is no such demise to be * 
traversed, either directly or argumentatively ; and yet 
the tenant must have a right to traverse the estate, of 
the demandant or his ancestor, on which the action is 
founded.* • 

I proceed to give such a form, for the count No. 2, in 
the preceding section. 

And the said T. comes and defends his right when, &c. and 5* Plea, that 

says that the said F. neyer had any thinff in the tenements afore- demandant's 

^ ^ o anceitorbad 

said with the appurtenances, in manner and form as the said D. nothing, &c* 

has above thereof alleged ; and of this he puts himself on the 

country. 

It appears that this form of pleading was not uncom- 
mon in ancient times, when it was intended to put in 
issue the estate or seisin alleged by the adverse party. 
But the plea, that the party was never seised^ seems also 
to have been used for the same purpose ; and may per- 
haps be thought more correct in form. 

Such a plea might be as follows : 

And the saic^ T. comes and defends his right when, &c. and 6. Plea, that 

says that the said F. never was seised of the tenements aforesaid demandant's 

ancestor was 

never seised* 

(u) Fitz. Intrusion, 2. Bro. Intrusion, 3. 

(i) Supra, Ch. VI. § 2. See also Fitz. Issue, 7. 7 E. 3. 11. (309.) 
Long 5to. E. 3. 11. 
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CHAP. 

ni. 



with the appurtenances in his demesne as of fee, (or, that the said 
R. and A. hia wife nerer were seised, &c.) in manner and form as 
the said D. has above thereof alleged ; and of this he puts himself 
on the country. 

Either of these two last pleas, if good at all, would 
be equally applicable to the case of an alienation bj a 
tenant in dower, and by a tenant by the curtesy. 

I am not aware of any pleas to the writ that are pecu- 
liar to this action. 

As the writ and count in this action do not allege a 
wrongful entry on the part of the tenant, by the traverse 
of which he may put in issue his title to the land, there 
may be sometimes occasion for a special plea in bar. But 
this cannot often be necessary, if the action is rightly 
brought ; and when the occasion arises, the plea must set 
forth the title on which the tenant relies, and of course 
will vary with all the variations of which such a title is 
susceptible. It is therefore unnecessary to present any 
form of such a plea. 

If the demandant relies on a title in his ancestor, his 
heirship may be traversed as in other cases. 
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fFrits of Entry in Casu Proviso, and in Connmili Casu* 

CHAP. 

It was observed in the preceding chapter, sect. 1 • that vin. 
when a tenant in dower, by the curtesy, or for life, alien- — — — — 
ed in fee, in tail, or for the life of another, the party 
yho had the remainder or reversion might immediately 
enter for the forfeiture. But such reversioner or re- 
mainder-man could not without entry, roainta^ any action 
for the land during the life of the party who had thus 
wrongfully aliened. To remedy this evil in the case of 
such alienation by a tenant in dower, (when the rever- 
sioner had lost his right of entry) it was provided by 
the statute of Glocester, c. 7. (a) that the heir, or other 
person to whom the land ought to revert after the death 
of such woman, should have his recovery presently^ by a 
* writ of entry to be made for that purpose in the Chancery. 

A writ was framed accordingly, like the writ of entry 
ad communem legeniy with the addition of the clause fol- 
lowing ; ^< Et qtuB post dimissionem per ipsam R. pretfato S. 
contra formam Statuti, SfC. inde provisiy f aetata in feodo^ 
ad prafaJtum D. reverti debet per formam ejusdem Statu* 
fi." (6) This is the writ in Casu Proviso. 

The count also corresponds with that in the writ ad 
communem legem^ excepting that it omits the averment of 

m • 

(a) 6 Ed. 1. 2 Inst. 309. 

(b) Uegist. 235. 236. F. N. B. 206. F. G. 
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CHAP. 

Tin. 



1. Coant in 
Casu provisQy 
In the per. 



the death of the alienor, and inserts instead of it the clause 
above mentioned. 

The count is as follows : 

Summon T. to answer to D. in a plea of land, wherein the said 
D. demands against the said T. a certain messuage with the appur- 
tenances in B. bounded, &c. which he claims as his right and in- 
heritance, and into which the said T. has no entry but by one R. 
who demised the same to him in fee, which said R. held the same 
for her life, as tenant thereof in dower of the endowment of one F. 
formerly her husband, the father of the said D. whose heir he is ; 
and which aflep the said demise thereof so made by the said R. 
contrary to the form of the statute in that case provided^ ought to re- 
vert to the said D. by the form of the statute aforesaid, as it is said. 
And whereupon the said D. saith that the said F. was seised of the 
said messuage with the appurtenances in his demesne as of fee, 
taking the profits, &c. and afterwards died so seised thereof; aAer 
whose death th^ said R. who was the wife of Ihe said F. held 
the same for her life as tenant thereof in dower, of the endowment 
of her said late husband, and was thereof seised accordingly m 
her demesne as of freehold, within thirty years now last paflt,(c) 
taking the p^fits, &c. And from the said F: the reversion of the 
said messuage with the appurtenances descended to the said D. 
who now demands the same a^ his only child and heir; and into . 
which the said T. has no entry but by the said R. who demised the 
same to him as aforesaid. 

The statute of Gloccster provided only for the case 
of an alienation by a tenant in dower ; but by force of 
the statute of Westminster 2. (d) a like remedy was^ 
adopted for those who were injured by such alienations 
made by a tenant by the curtesy, or for life. The last 
mentioned statute, c. 24, provides that when in one case a 
writ is found, and in a like case, (in consimili casu) hap- 
pening under the same right, and requiring the like rem* 
edy, no writ is found, the clerks of the Chancery (from 
"which all such original writs were issued) shall agree in 
making a writ ; that the courts may not fail to administer 
justice to complainant^. ♦ ^ 

All the common actions on the case have been formed 



(c) Sec Supra, Ch. VI. § 1. 



(dy 13 Ed. 1. 2. Inst. 404. 



AND IN CONSIMILI CAStJ. 235 

opon this statute ; but the name of this writ in conmmiti cbap. 
casu is derived,- not merely from those words in the stat- yni. 
ute, but from a corresponding clause in the writ. The .....«..^^«. 
writ and count in this action resemble those in casu pro- 
viso ; excepting that the demise is not said to be made 
against the form of the statute, and the statute referred to 
is said to be << in consimUi casu provisum ;" as follows : 

and which after the said demise thereof so made by the said 2. Countj^ in 

R. ought to revert to the said D. according to the form of the stat- c^*"*^* 
ute in ihe like c€ue provided, &c. 

The estate of the particular tenant, whether by the 
curtesy or for life, will be stated in the usual form. 

It is well settled that these two actions will lie also for 
him who has the remainder or reversion for life, or in 
tail (e). 

It will be observed that there cannot be a remainder 
limited upon the estate of a tenant in dower, or by the 
curtesy. But in the former case, the person seised at 
the time of the assignment of dower may have an estate 
in tail, or for life ; and in the latter, the reversion may be 
originally in tail ; and in both cases, the person originally . 
seised of the reversion may grant it in tail, or for life; 
in all which cases, tbe party actually seised of the rever- 
sion at the time of the wrongful alienation by the particu- 
lar tenant, may maintain one or the other of these two 
actions. There is an obvious reason why these actions 
should lie for him who has the remainder or reversion, in 
tail, even when he claims as heir, although he could not 
in such a case. maintain the writ ad communem legem. 
When the particular tenant has thus wrongfully aliened, 
and tbe reversioner or remainder-man, in tail, takes ad- 
vantage of the forfeiture, he does not claim meiely per 
formam doni ; for according to the terms of the original 
gift he would not yet be entitled to the possession of the 
land. His claim to the present possession is in truth 
founded on the forfeiture arising from the wrongful aliena- 

(e) 2 Inst. 310. F. N. B. 205. 206. 207. firo. Ingrcssu ad com. 
' legem, 3. 
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OHAF. ^^^ ^^^ ^y ^^ particular tenant ; and bin writ and mant 
Tin* ^''S'^^i upon the general principles nvhieh apply- to real ae*- 

tiooa, to show t^is title, or foundation of his action* BtU 

after the death of the particular tenant, the rereraioner 
or remainder-man in taU may have a writ of FnrmedoD, 
in which it will make no difference whether the tenant ia 
the action entered in virture of a conveyance from the 
particular tenant, or whether he intruded after the deter- 
mination of the particular estate. The claim, or title of 
the demandant in a writ ad communem Ugem is not 
founded on a supposed wrongful alienation by the particu- 
lar tenant, but on the original gift or limitation, by force 
of which he is now entitled to the possession of the land. 
The heir in tail has therefore no occasion for the writ 
ad communem Ugem^ nor for the writ on intrusion ; but 
may always recover in a formedon, in cases where these 
two actions would lie for one who claimed to hold in fee- 
simple (/). 

The alienation by the tenant for life is stated in these 
cases to have been made in fee ; but if it should i^pear 
to have been in tail, or for the life of another, it will 
nevertheless maintain the writ(g). 

In these actions also one of the degrees is lost. The 
person who first enters under the defective title is said to 
enter by the tenant for life ; and in case of another aliena- 
tion the writ is in the per and cui^ as follows ; 

a. --in thejfcr «_5nto which the said T. has no entry but by one S. to whom 

And cvBu on ^ 

alienation by cne R. demised the same in fee, which said R. held the same for his 

tenant by Uie life as tenant thereof by the curtesy, &c. 
curtesy. 

From the forms of most of the writs of these two kinds 
in the Register (A) it would seem that another degree 
was lost when the alienation was made by a tenant for 
life. In those cases it is said that the tenant has no en- 
try but hyS. to whom the demandant, or his ancestor de- 

(f) See Bro. Ingressu ad com. legem, 1, that the lord, who has 
the reversion by escheat, may maintain this action. 

(g) Lit. § 48a 2 Inst. 909. F. N. B. 206. F. G. 
(h) 235. and scqq. 
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iau00i tbe e»me ; so that another aU^atum ifjrould eaufie ohap. 
tbe writ to be VI tbe post. Bot, tl|pre are two or thr^e ym, 

pre^eedents in vhich the estate of the tenant for life is _^ 

09 stated that the writ might set forth two alienations, as 
loUows : 

^ioto which the said T. has no entry but by one S. to \yboni *• '^,^* ■*•[""> 

on alienation 

one R. demised the same in fee, which said R. held the same for by tenant for 
his life by force of a demise which the said D. (or^ which F. tbe ^>^*^« 
father of the said D., &c,] thereof made to the said R. for his 
life, &c. 

The writ in the post would be varied as usual : 

—into which the said T. has no entry but after the demise ^- Count in 

• the potl^ 
which one R. thereof made to one S. in fee, which said R. held 

the same for her life as tenant thereof in dower, &c. [or, to which 
said R. he the said D. demised the sai^e for the life of the said R.) 
and which after the said demise thereof so made by the said R. 
ought to revert to the said D. according to the form of the statute 
in ^at case provided, &c. (eoncludingj aa in all the lorits in the post) 
and whereof the said D. complains that the said T. unjustly de- 
forces him. 

SECTION II. 

Pleas in writs of entry in Casu proviso, and in Consimili 

casu. 

The pleas in these actions, so far as they respect the 
original title of the demandant, would be the same as 
those in the preceding action. Of course the pleas^ that 
the demandant or his ancestor did not demise (i), or had 
nothing in the premises, or was never seised, if proper 
in that action, may be used in these, without any altera- ' 
tion. 

But these two writs contain an allegation of another 
demise, which is equally material to the maintenance of 
the action ; to wit, the demise which is made by the ten- 
ant in dower, by the curtesy, or for life, to the tenant in 

{%) Fitz. Briefe, 947. 7 E. 3. 54. (352.) 
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CHAP« ^^® action, or to some one under whom he claims. This 
Tin. ^^^ demise ( which «i8 always alleged to have b^en in 
._^_ fee,) prodaces a forfeitare of the estate for life ; without 
which forfeiture, the reversioner would not be entitled to 
the present possession of the land ; and the plea travers- 
ing this demise must of course be in bar. The form of 
the plea will vary according to the circumstances. 

Such a plea, to the count No. 1, in the preceding sec* 
tion, might be as follows : 

6. Plea, that And the said T. comes and defends his right when, &c. and says 

dowe?^ d"d '" ^^^^ ^^^ ^^^^ ^' ^^^ action aforesaid thereof against him ought not 
demise. to have or maintain, because he says that one G. was seised of the 

tenements aforesaid with the appurtenances in his demesne as of 
fee ; and being so thereof seised, gave and demised the same to 
tde said K. to have and to hold for the term of her life ; so that aAer 
the death of the said U. the said tenements with the appurtenan- 
ces should remain to him the said T. and his heirs and assigns for 
ever ; by force of which said gifl and demise the said R. was seis- 
ed of the said premises in her demesne as of freehold, and after- 
wards died seised of such her estate therein ; after whose dfcthi^ 
the said T. entered into the said premises as in his said remainder, 
, and was thereof seised in his demesne as of fee, by force of the 
gift and demise aforesaid ; without this, that the said R. demised 
the tenements aforesaid with the appurtenances to him the said T. 
in manner and form as the said D. has above in his said writ and 
declaration alleged ; and this he is ready to verify : wherefore he 
prays judgment if the said D. his action aforesaid thereof against^ 
him ought to have or maintain, and for his costs (k). 

7. Replication, And the said D. says that the said R. did demise the said tene- 

that she did ments with the appurtenances to the said T. in manner and form 

demise 

as he the said D. has above thereof alleged ; and this he prays may 
be inquired of by the country. 

This seems to be the only replication that the demand- 
ant can make ; as any other would be a departure from 
his count, or would falsify his own writ. It follows, that 
the title set out by the tenant, in the inducement to his 
traverse, is not material nor traversable. It is important 
only for his own sake, that he should state it truly, so as 

(k) See Rast. £nt. 250. 
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not to estop or embarrass himself ia making out his de- chap. 
fence, in case another action should be brought against ym. 
him for the same land. «— —^ 

As the above plea shows a mistake in the entry of the 
tenant himself, he is required to state by whom he did 
enter ; according to the rule mentioned above, Chap. VII. 
sect. 2. But according to the case there cited, from 
Fitz. Briefe, 817, when th^ original demise is alleged to 
have been to one, by whom the tenant entered, the ten- 
ant may traverse that demise, without stating how his 
grantor did enter (2). 

Thus, to the count No. *3, in the preceding section, the ^ 

plea traversing ^he demise of the tenant by the curtesy 
may be as follows : 

And. the said T. says that the said R.did notderoisd the said de- 8. Plea, that 
manded premises to the said S. in manner and form as the said D. ^^^ cunesy did 
has ahove thereof in his writ and declaration aforesaid alleged ; not demise, to 
and of this he ptfts himself on the country (m). ^^JCi.*^* ^^ 

It may be further observed, with respect to the above 
plea. No. 6, that the facts ' there stated, if true, tend to 
show that the demandant was never seised of the rever- 
sion ; and thereibre the same facts might be given in , 
evidence under the plea that the demandant's ancestor 
was never seised of the premises. 

If on trial of the issue, on either of the two preceding 
pleas, it should appear that the tenant for life did demise, 
either in fee, in tail, or for the life of another, the ver- 
dict will be for the demandant ; but if the demise was 

(I) See also Fitz. Entre, 71, 72. 

(m) See Rast. Ent. 25. Co. Ent. 642. In the Register, 228. a. 
there is a writ ad tertninum quijpraieriit, in the per and cut, stating 
that the tenant had no entry unless by C. to whom D. the father of 
the demandant, demised it for a term that is passed ; and there is 
subjoined a J^ota, " that if the tenant says that the said C. did not 
enter by the said D." (which is in eflfect the same as pleading that 
D. did not demise to C.) ** he shaU not say by whom C. did enter ; 
his plea is to the action. But if he says that he himself did- not 
enter by C. be onght to say, by whom he did enter." 
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CRAP, f^^ ^^^ ^^^ lif® ^^^Jj thoagh made to the person men* 

VIII. Honed in the writ, the verdict will be for the tentnt ; 

.................. because this latter is not such a demise as is intended kk 

this action, and does not produce a forfeiture of the par- 
ticular estate (n). 

When from the grounds of defenee, disclosed in the 
plea or otherwise, the demandant perceives that he has 
misconceived his action, and . that he cannot prove tht 
demise, as he has alleged it, he would probably be allow- 
ed, oh proper terms as to costs, to amend his writ and 
declaration, whenever it could be done without manifest 
injury to the tenant : and the same liberality woidd no 
doubt be extended to all the other writs of entry. 

If it should be pleaded to either of these actions, that 
the tenant for life is now dead ; the demandant may re- 
ply, that he was alive at the commencement of the ac- 
tion (o). In 38 H. 6. 3. Fitz. Issue, 101, it seems to 
have been thought proper, in a writ of comsimili casu^ to 
plead that the tenant for life did not aliene in fee. This 
opinion was questioned, and a writ of error was* brought 
to the King's Bench, where the case went off on another 
point (p). This case cannot be considered a sufficient 
authority to overrule that of 40 E. 3. 5. Bro. Issue, 
44 (9), and the opinion of Littleton, sect. 483, to wit, 
that the plea ought to be, that the tenant for life did not 
aliene in manner and form as the demandant has aUeged^ 
&c. without adding the words ^< in fee." 

In Fitz. Entre, 67, in consimUi casu, on an alienation 
by one C. to whom the demandant had demised for life ; 
the tenant pleaded that the demandant by his deed, &c. 
gave the premises to the said C. and his heirs in fee, and 
made profert of the deed ; and the demandant was obliged 
^* to answer to the deed." 

(n) Lit. § 483. 2 Inst. 309. F. N. B. 206. G. 
(0) Fitz. Briefe, 807. (p) 38 H. 6. 30. 

(q) Fitz. Issue, 142. S. C. 
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CHAPTER IX. 



y 8SOTZOK I. 



Wrii of Entry ad Terminum qui prseteriiU 

This is the last of that class of actions which lie for chap. 
him in remainder or reversion after the determination of ix. 
a particular estate. It lies when one makes a lease for ■■ 

life, or years, and the lessee, or any one who at the ex- 
piration of the term is in possession of the land demised, 
withholds it after the expiration of the term, from the les- 
sor, or his h^ir, or assignee. 

This description corresponds with that given by Sir 
William Blackstone (a). In other books which speak of 
this action (6), it is not said that the stranger must be in 
possession at the expiration of* the term; nor is it ex- 
pressly stated that he must hold by, or under, the first 
lessee. Yet if the stranger entered in any other manner, 
the reversioner or remainder-man has other more appro- 
priate remedies. If a. lessee for life dies seised, and a 
stranger afterwards enters, without any title derived from 
the lessee, this is an intrusion. If the original lease 
were for years, and a stranger enter in like manner after ^ 
the expiration of the term, this is a disseisin to the land- 
lord. The cases therefore to which this action is pecu- 
liarly adapted, are those in which the tenant for years, or 
for the life of another, holds over after the expiration of 
his term ; or when the tenant for life or years assigns all 
his estate to a stranger, who holds over in like manner. 
Accordingly in the writ in the second degree it is said 

(a) 3 Com. 173. 

(b) F. N. B. 201. Finch's L. 963. Booth, 195. 
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CHAP. ^^^^ ^^^ tenant has no entrj but by the tenant for life, or 
12^ for years, to whom the demandant demised it (c). 
___^ This action will also lie in one case concurrently with 
the writ ad commtinem legem. As, if a lessee for life 
aliene in fee, in tail, or for the life of another, the rever- 
sioner or remainder-man may have either of these actions, 
at his election (d). 

The particular estate must be a term^ created by some 
grant or conveyance, as a lease for life or for years ; and 
not an estate created by law, as a tenancy in dower or 
by the curtesy. 

This writ in its simplest form, that is, when the demise 
was made by the demandant to the tenant, for the life of 
another, may be as follows : 

1 CounL on Summon T. to answer to D. in a plea of land, wherein he de- 
demise by de- mands against the said T. such a piece of land which he the said 
tenan?''for°the ^* demised to the said T. for a term which is past, as it is said, 
life of another. ^And whereupon the said D. says that he himself wa^ seised of the 
said piece of land with the appurtenances in his demesne as of 
fee and right, taking the profits, &c. and being eo thereof seised 

he the said D. on the day of demised the same to the 

said T. for the term of the natural life of one F. by force whereof 
the said T. afterwards, within thirty years now last past (e), was 
seised of the said piece of land with the appurtenances in his de- 
mesne as of freehold for the terra aforesaid, which said term is 
now past ; [and whereof the said D. complains that the said T. 
deforces him.] » 

If the demise were for years, say, 

2. on like demised the same tenements with the appurtenances to the 

demise for g^id T. for the term of ten years thence next ensuing, by force 
whereof the said T. entered into the said tenements with the ap- 
purtenances, and aAcrwards, within thirty years now last past, 
was thereof possessed for the term aforesaid, which said term is 
now past ; [and whereof the said D. complains that the said T. 
deforces him.] 

In this writ there is no tort expressly charged on the 

(c) Regist. 228. (d) F. N. B. 208. 

(e) See supra, Chap. VL § 1. . -. 
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tenant, and I have therefore proposed to add the allegation oH^is 
of deforcement at the close. . This allegation is not found ix. 
in the English practice, unless when the writ is in the ^__ 
post ; and then it is inserted in this, and in ail the other 
writs of entrj. The insertion of it here cannot vitiate 
the count, as the tenant is literally a deforciant ; afld it 
serves to introduce the words of the writ, which follow 
according to the form prescribed by our statute, to wit, 
<< to the damage of the said D. as he saith," &c. 

I have found but one precedent of a count on a demise 
made by the demandant to the tenant, and that is a form 
prepared by Booth (/). He refers indeed to Rastel, as 
if he had taken the form from that book ; but both of 
the precedents in Rastel are of writs in thejpo^/ (g) ; 
as are all the others that I have seen (&}. All these 
counts in the post conclude <^ et quae post terminum ilium 
ad prsefatum D. reverti dqbet ;'' and Booth concludes his 
in the same manner. This conclusion seems unnecessary 
when the writ is within the degrees. In the Register (t) 
all the writs ad terminurn qui prateriit in ihepost contain 
that clause, but it is omitted in all the writs within the 
degrees ; and in other analogous cases it is confined to 
writs in ihe post (k); and I have accordingly omitted it 
in the above forms. I have however thought it best to 
add, at the close of the count, a distinct averment that 
the term is now past ; which would of course be omitted, 
if the above clause, et qtuB post terminum^ &c. were ini. 
sorted. 

In one of the counts in Rastel the demise is set forth 
specially, as it is in the forms which I have above pro- 
posed. In all the other precedents, the demise is stated 
in the count, in the same manner as it is in the writ ; 
that is, after setting forth the seisin of the lessor, the 
count proceeds, ^' and the said D. being so thereof seised, 
demised the said tenements with the appurtenances to 
the said R. for a term which is past ;" without showing 
particularly the commencement or duration of the term, 

(f) 196. (g) 25. (h) Co. Ent. 216. Heme, 388, §69. 

(i) 227 J 228. (k) Supra, Chap. VI. § 1. 
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CBAP. ^^^ whether it was for life, or for years. The first men- 

IX. tioned count is on a demise. made bj the demandant him- 

' self, and all the others are on a demise bj an ancestor ; 

but this would not probably make any difference in die 
manner of stating the commencement or duration of the 
particular estate. In the one case indeed it is his own 
act, and in the other it is the act of another person. Bat 
to this it may be answered that in every such case the 
demandant must be privy in blood, or in estate, to the 
original lessor ; and that the demise stated by him is tra- 
versable, and of course he must be prepared to prove it 
when he commences his action ; and he will therefore be 
always able to state it in the count as precisely as if it 
were his own act. It cannot in any case be amiss to 
state the demise in this special manner, and I have pre- 
pared the forms accordingly. If the other mode should 
be preferred, this form may be altered by omitting all the 
words after the averment of the •demandant's seisin, and 
inserting in their stead those which are above transcribed 
from the English precedents. The allegation of deforce- 
ment by the tenant should be added, for the reason be- 
fore given. 

If the demise was made by an ancestor of the demand- 
ant, the form may be varied as follows : 

5. — on demise whicb he claims as his right and inheritance, and into 

by demand- which the said T. hath no entry but by one F. the father of the 
ant's ancestor. . , -^ j j 

said D. whose heir he is, who demised the same to the said T. for 

a term which is past, as it is said. And whereupon the said D. 
8a]fs that the said F. was "seised, &c. taking the profits, &c. and 

being so thereof seised on the day of demised the same 

to the said T. for the term, &c. by force whereof the said T. after- 
wards, within thirty years now last past, was seised of the said 
premises in his demesne as of freehold for the term aforesaid, 
which said term is now past i and from the said F. the reversion 
of and in the said premises descended to the said D. who now 
demands the same as the only child and heir of the said F. and 
into which the said T. hath no entry but by the said F. who de- 
mised the same to him for the said term which is past as aforesaid, 
and yhereof tlie said T. deforces him the said D. 
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If the term expired in the life titae of the ancestor, chap. 
the reversion would not, strictly speaking, descend to the i^. 
heir ; and he would aver accordingly, that the right to ...^.....^ 
the reversion descended ; but this distinction does not ap- 
pear to be material (t). 

This action will lie for the assignee, or grantee of the 
reversion (m) ; but there is no writ in the Register for 
such a case, nor have I found any such count in any of 
the books of entries. The following £ll*m is prepared 
from similar writs and counts in other cases. 

■ i nto which the said T. hath no entry but by one A. who de- 4. Couot by 
mised the same to him for a term which is now past, and which ^^^^l^nf '^ 
same A. afterwards assigned to the said D. the now demandant, the 
reveraion of and in the said tenements with the appurtenances 
expectant on the determination of the term aforesaid, as it is said. 
And whereupon the said D. says that the said A. was seised, &c. 
(stating the demise^ and the «etnn, or posststionf o/tTie lessee^ aa in the 
preceding form) and afterwards, and whilst the said'T. was so seised 

{or^ possessed) as aforesaid, to wit, en the day of : the said 

A. being seised of the reversion of and in the said premises expect- 
ant on the determination of the said term, did by his deed of that 
date duly signed, sealed, acknowledged and registered, for a certain 
valuable consideration therein expressed grant and assign to the 
said D. and his heirs and assigns forever the said reversion expect* 
ant as aforesaid ; by force whereof he the said D. was seised as of 
fee of the said reversion of and in the said premises expectant as 
aforesaid, and into which said premises the said T. hath no entry 
but by the said A. who demised the same to him for the said term 
which is past as aforesaid, ^nd whereof the said T. deforces him ' 
the said D. 

There seems to be no reason why this action should not 
lie for a remainder-man in fee, as well as for an assignee 
of the reversion ; although it is said that an action of for- 
medon will lie in such a case. I presume that the writ ad 
temdnum qui pneteriit will also lie when the reversion 
is assigned for life, or when the remainder is originally 
limited for life. When the remainder is originally limited 

• 
{I) See Rast Cnt. 25. b. pi. 2. 8 Co. Rep. 170. 

(m) F. N. B. 202. 
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CHAP. 
IX. 



5. Count in 
the par and 
cut. 



6. ^in th« 
poit. 



in tail, after an estate for life, a vfrit of Formedon in 
mainder is in all cases an adequate remedy, and it is* ob- 
Tiouslj the most appropriate. So it is, when the rever- 
sion aft^r an estate for life is granted to a stranger in tail* 
In the per and cui the form would be as follows : 

——into which the said T. bath no entry but by one R. to whom 
he the said D. (the demandant) demised the same for a term which 
is now post, &c.-^r, no entry but by one R. to whom one F. the 
father of the said D. whose heir he is, demised the same for a term 
which is now past, &€. 

In the post there is a further variation, as usual in oth- 
er writs in the post : 

—— ^into which the' said T. hath no entry but after the demise 
which he the said D. {or^ which one F. the father of the said 1>. 
whose heir he is,) thereof made to one R. for a term which is past, 
and which after the expiration of that term ought to revert to the 
said D., as it is said. And whereupon the said D. says, &c. (stating 
the seisin of the lessor, and the demise, ffc. as in the preceding forms) 
and which after the expiration of that term ought to revert to the 
said D. as aforesaid ; and whereof he complains that the said T. 
unjustly deforceth him. • 

SECTION II. 
Pleas in writs ad terminum qui praeteriit, 

ft 

The common bar, or what maj be called the general 
issue, in this action is, that the demandant or his an- 
cestor did not make the demise set forth in the writ (n) ; 
like the plea No. 4, supra, Chap. VII. sect. 2. The plea 
that the supposed grantor was never seised in fee, or that 
he had nothing but for a term of years, &c. would not be 
good in most cases ; for though he had only a particular 
estate, yet if he demised to another for life, or for any 
estate greater than he could lawfully make, he thereby 
acquired the reversion in fee (o). 

*rn;Rast.25. Heme's Plead. 888. (484.) F. N. B. 203. 
(o) Fitz. Issue, 7. 7 E. a 11. (909.) Long 5to. E. 3. 11. 
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In 7 £. S. 9. (307.) Fitz. Yoiicher, 149, in ad termir 
num qui priBteriit after a lease for years by demandant to 
one I. ; the tenant pleaded that the demandant aftemvards, 
by his deed (of which he made prof erf) granted and con- 
firmed the tenements to the said I. for the life of the 
demandant ; and this was held a good plea ; and the de- 
mandant replied non est factum* 
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348 



WWTfB OP CUl IN VTTA; 



CHAPTER X. 



mmmov z. 



Writs of Out in Vita ; and Cui ante Divartium. 



CHAP. 
X. 



!• Count by 
the widow* 



Thess two actions, like those in the seventh and eighth 
chapters, are founded on a conveyance by one who has a 
lawful estate in the land, and who can therefore deliver 
seisin and possession to his grantee ; but who undertakes 
to grant a greater estate than he himself has in the land. 
This conveyance however differs from those mentioned in 
the said two chapters, inasmuch as this does not produce 
a forfeiture of the estate of the husband who alienes ; but 
the conveyance is valid and effectual until his death, or 
the dissolution of the marriage. 

The writ of Cui in Vita lies when the husband alienes 
his wife's land in fee, in tail, or for the life of another; 
and it is brought by the wife after the death ^f her hus- 
band. If the wife dies without bringing the action, her 
heir may have a Sur cui in vita. The action lies for the 
wife, whether her estate were in fee-simple, fee-tail, or 
for life ; but if it were an estate-tail, her heir ean main- 
tain no action but a Formedon in descender. 

When the woman was seised in fee, the writ and count 
in cui in vita may be as follows : ^ 

Summon T. to answer A D. in a plea of land, wherein the said 

D. who was the wife of H. late of deceased, demands against 

the said T. a certain piece of land, &c. which she claims as her 
right and inheritance, and into which the said T. has no entry but 
by the aforesaid H. formerly the husband of the said D. who de- 
mised the same to him, and whom in his life time she could not op- 
pose, as it is said. And whereupon the said D. says that within 
thirty years now last past she the said D. together with the said 
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H. her said husband were seised of the said demanded premises in 
their demesne as of fee, in right of the said D. taking the profits, 
&c. and into which the said T. hath no entry but by the said U. 
who demised the same to him as aforesaid. 

In some of the precedents the wife is said to have been 
seised f^ 9imtd cum^^^ &c. that is, together with her hns* 
band ; though in most of them it is omitted. The clause 
may not be material, but it cannot vitiate the count ; and it 
is the regular form of stating such a seisin in other cases. 

I have alleged the seisin of the demandant within 
thirty years ; although it is questionable whether this is 
An action ^< upon the seisin or possession" of the wife, 
within the meaning of the Statute of Limitations (a). The 
action seems rather to be founded on the wrongful aliena- 
tion by the husband. The statute 32 Hen. 8, c. 2, 
which contains a like provision for the limitation of real 
actions, has been held not to apply to cases in which it is 
not necessary to allege a seisin, or in which the seisin is 
not traversable, and ct^nnot become the subject of evidence 
or trial (&). If then the seisin of the wife is not traversa- 
ble, it would appear unnecessary to aver it to have been 
within the time of limitation. On this point there is 
much diversity of opinion in the ancient books. In most 
of the cases that are found in those books, the wife 
claims as tenant in tail, or for life, and of course is re- 
quired to state the commencement of her estate, as, upon 
the gift or demise of such an one ; and the question has 
been, whether the tenant can traverse the gift thus alleged* 
The cases may be found collected in the Abridgments of 
Fitzherbert, Brooke, and Viner, under this title ; and the 
weight of authority seems to be in favour of allowing the 
traverse. In 2 Ed. 4. 13, Littleton says that when in a 
Cui in vita, the demandant claims to hold for term of her 
life, when in truth she never had any estate in the land, 
the tenant may plead that she was never seised for term 
of her life in manner and form as she alleges. But when 

(a) Stat. 1786, c. 13. 

(h) Co. Lit. 115. and Hargrave's note. 8 Co. 128. Foster's case. 

32 
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CHiTp. ^^^ wife was seised in fee, she does not mention the com- 
z, mencement of her estate, and there is therefore no gift 

r to be traversed ; and 1 have not found any case of that kind, 

in which her seisin is put in issue. If it is not necessary 
to allege and prove her seisin, or if the action is founded 
on the alienation by the husband, and not on the seisin of 
the wife, it may be brought by the widow or her heir 
without any limitation of time ; the case not being within 
the statutes of limitations. And on the other hand, if it 
is founded on the seisin of the wife, the action of the 
widow, and of her heir, will be wholly barred by our 
statutes, if the husband should happen to live thirty years 
after his alienation; and if he should live forty years, 
the heir would be also barred of his writ of right. This 
last is perhaps the least of the two evils ; as the case will 
not often occur; and even when the husband should live 
so long as to bar all actions by the widow and her heir, 
they are still not without a remedy. The statute 32 Hen. 
8, c. 28, provides that such an alienation by the husband 
shall not make any discontinuance of the wife's estate, nor 
be prejudicial to the wife or her heirs, but that she or 
they may enter notwithstanding such alienation. The writ 
of cut in vita seems to have been wholly disused in 
England since this last statute ; and as this was passed at 
the same session with the Statute of Limitations before 
mentioned, we find no case in which the construction of 
the latter as applied to this action las been brought in 
question. 

In this writ, as the demandant was seised in fee-simple, 
I have inserted the clause, quod clamat esse jtts et he* 
reditatem suam^ in compliance with the rule in the Re- 
gister, 228 (c), and with the forms of the writs of this 
. kind, in the same book, 232. This clause is held to be 
unnecessary in every other writ of entry in which the 
demandant alleges a seisin in himself. 

When the wife was seised in fee-tail, or for life, her 
estate and title are specially set forth in the count, and 
they are briefly stated in the writ also. The Register (d) 

(c) And see F. N. B. 201. (d) 232. 
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coDtains a great number of writs ; which vary according chap. 
to the nature of the estate, and the manner in which it x. 

came to the wife. It is unnecessary to give many of ......,......-.».-^ 

them here, as they may be readily framed to suit each 
particular case, by reference to the writs of Formedon, 
which they very nearly resemble in form. 

If the wife was the original donee in tail, the form may 
be as follows : 

which she claims to hold to her and the heirs of her body *. — by the 

issuing, of the demise which one 6. thereof made to her, and into ^ ^^ 
which the said T. hath no entry but by the said H. formerly the 
husband, &c. And whereupon the said D. says that the said G. 
was seised of the tenements aforesaid with the appurtenances in 
his demesne as of fee, and being so thereof seised, gave the same 
tenements with the appurtenances to the said D. and the heirs of 
her body lawfully issuing ;, by virtue of which gift she the said D. 
within thirty years now last past, was seised of the same tene- 
ments with the appurtenances in her demesne as of fee-tail, taking 

the profits, &c. and afterwards, to wit, on the — day of the 

said D. being so thereof seised, took to her husband the said H. by 
virtue whereof the said H. and D. then became and were seised of 
the said tenements with the appurtenances in their demesne as of 
fee-tail in right of the said D. by the form of the gift aforesaid,, ta- 
king the profits, &c. and into which the said T. hath no entry but 
by the said H., &c. 

If the marriage took place more than thirty years be- 
fore the commencement of the action, her seisin, and that 
of herself and her husband, may be stated as follows : 

« 

—by virtue of which gift she the said D. thereupon became 3. -— oltta^ 
and was seised, &c. taking the profits, &c. and afterwards, &c. 
' took to her husband the said H. by virtue whereof the said H. and 
D. then became and were seised, &c. taking the profits, &c. and 
continued so seised thereof long afterwards, and within thirty 
years now last past ; and into which the said T. hath no entry, &c. 

If the gift were made to an ancestor of the wife^ the 
form may be varied as follows : 

-which she claims to hold to her and the heirs of her body 4. — o/t/er. 



issuing, of the demise which one G. thereof made to one F. the fa- 



252 WRITS or CUI IN VITA; 

CHAP. ^^^' ^^ ^^® ^^ ^' ^^^ ^^ ^^ heirs of the body of the said F. issuing, 
^ and into which, &c. And whereupon the said D. says that the said 

._ G. was seised, &c. and gave, &c. to the said F. and the heirs of his 

body lawfully issuing, by force whereof the said F. was seised of 
the said tenements with the appurtenances in his demesne as of fee- 
tail by the form of the gift aforesaid, taking the profits, &c. and 
from the said F. the tenements aforesaid with the appurtenances 
descended to the said D. the now demandant as the only child and 
heir of the said F. of his body lawfully issuing, by force whereof 
she the said D. together with the said H. her husband entered into 
the said tenements with the appurtenances, and within thirty years 
now last past were thereof seised in their demesne as of fee-tail in 
right of the said D. by the form of the gift aforesaid, taking the 
profits, &C, and into which, &c. 

In this case the estate is supposed to have descended 
to the woman after the marriage. If it descended to her 
wbibt sole, the count should state accordingly her sole 
seisin, her subsequent marriage, and the seisin of herself 
and her husband, as in the other forms. 

As the estate-tail in this case comes to a daughter, she 

must show herself to be the only child, because such an 

estate goes to all the daughters. When a son is stating 

' the descent of an estate-tail to himself, he calls himself 

the eldest son. 

If the woman claims as tenant for life, the form may 
be as follows : 

i 

5« — by the which she claims to hold for the term of her life, of the de- 

for Ufol *"*° ^^^ which one G. thereof made to her, and into which, &c. And 
whereupon the said D. says that the said G. was seised, &c. and 
being so thereof seised demised the same to her the said D. for the 
term of her life, by force whereof she the said D. together with the 
said H. her husband, within thirty years now last past, were seised 
of the said tenements with the appurtenances in their demesne as 
of freehold, in right of the said D. for the term of her life, taking 
the profits, &c. and into which, &c. 

If the demise were made before the marriage, the 
form may be varied accordingly. 

When she claims as tenant in dower, the writ and 
count may be as follows : 



AND GUI ANTE DIVORTIUM, 

——which Bhe claims to hold for her life^ as tenant thereof in CHAV^ ' 
dower, of the endowment of one G. her first husband, and into 
which the said T. has no entry but by the said H. the second hue- ^^^^^^^ 

band of her the said D. who demised the same to him, and whom ^ . 

in his life time she could not oppose, as it is said. And whereupon widow, tenant 
the said D. says that the said G. during the intermarriage between '"^ dower, 
him and the said D. was seised of the said tenements with the ap- 
purtenances in his demesne as of fee (or, in his demesne as of fee- 
tail) taking the profits, &c. and afterwards died so seised thereof; 
after whose death she the said D. held the same as her dower of 
the endowment of the said G. and was thereof seised accordingly 
in her demesne as of freehold for her life, within thirty years now 

last past, taking the profits, &c. and afterwards, to wit, on the 

day of — — the said D. being so thereof seised, intermarried with 
the said H. her said second husband, by virtue whereof the said H. 
and D. then became and were seised of the said tenements with 
the appurtenances in their demesne as of freehold, in right of the 
said D« for her life, taking the profits, &c. and into which, &c. 

In the Per and Cuij the writ will be varied as follows : 

—into which the said T. has no entry but by one S. to whom 7, ^ j„ ^^^ 
the said H. formerly the husband of the said D. demised the same, per and cui. 
and which said H. in his life time she the said D. could not op- 
pose, &c. 

In the Poaty it is as follows : 

——into which the said T. has no entry but after the demise 3. — in tbe 
which the said H. formerly the husband of the said D. and whom poti, 
in his life time sh^ could not oppose, thereof made to one S. as it is < 
said. &c. (adding at the concltision of the county the clause tohich %a 
inserted in all the units of entry in the post, wx.) and whereof she 
complains that the said T. unjustly deforceth her. 

In a note to Fitzh. N. B. 193, there is a precise rule 
laid down as to the place in which to insert the clause, 
cut tn tn/a, when the writ is in the degrees, and when it 
is in the post. The whole object of the rule is to make 
the name of the husband the last antecedent to that 
clause, so as to prevent any ambiguity in the whole sen- 
tence. This may be sometimes better effected by a dif- 
ferent mode of expression, like that in the above writ in 
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CHAP. ^^^ P^ ^"^ ^ > ^^^ there is a precedent in Rast. Ent 
X, 139. b. in which it is so expressed. 

..____ When the action is brought by the heir of the wife, it 
is called a writ of Sur cui in vita ; and varies but little 
from the preceding forms. This last action lies only 
when the wife was seised in fee-simple (e) ; and of course 
the writ must contain the clause, qtwd clamat esse jus et 
hereditatem suam^ and the demandant nrust state the de- 
scent to himself. The form may be as follows : 

9. — n«r cut which he claims as his right and inheritance, and into which 

^"^ ' the said T. has no entry hut by one H. formerly the husband of one 

M. the mother of the said D. whose heir he is, which said H. whom 
in his life time she the said M. could not oppose, demised the same 
to the said T. as it is said. And whereupon the said D. says that 
within thirty years now last past, the said M. together with the 
said H. her late husband were seised of the said tenements with 
the appurtenances in their demesne as of fee, in right of the said 
M. taking the profits, &c. and from the said M. the right to the 
tenements aforesaid with the appurtenances descended to the said 
D. as the only child and heir of the said M. and into which, &c. 

This writ lies also in the Per and ctit, and in the Post ; 
and will vary accordingly, as in the preceding forms. 

In these two writs the husband is said to have demised 
the land ; but by the stat. Westm. 2. c. S, the wife has 
the like remedy in some cases, when the husband loses 
the land by default, in an action brought against him and 
his wife. The statute literally applies only when the 
the wife had an estate in fee-simple ; but Lord Coke, in 
his commentary on it (/), says that the wife shall have 
the same remedy when the husband loses her estate for 
life in that manner; for that this is, as it were, a demise 
made by the husband. The writ and count are in the 
flame form as if the husband had demised by deed or by 
any conveyance in pais ; and if the tenant traverses the 
demise, the demandant may in her replication set forth 
the recovery, as equivalent to a lease, and so maintain 
her writ (g). » 

(t) Thel. Dig. L. 11. c. 44. § 10. Fitz. Cui in vita, 33. Age, 7& 
(f) 2 Inst. 343. (g) Reg. 235. 
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If the wife had an estate-tail in the lands so recovered 
against her hushand, she cannot have a cui in vita ; but 
instead of that, it is said that she may have a Qaod ei 
deforceat^ according to the provisions of the stat. Westm. 
2. c. 4 (A^, and she may also undoubtedly have a writ of 
Formedon. 

This statute does not mention the heir of the wife. If 
he is not within the equity of the statute, so as to main- 
tain a Sur cui in vita upon such a recovery against the 
husband, his only remedy at that time was a writ of 
Bight. Since the stat. 32 Hen. 8. c. 28, such a recov- 
ery would be no discontinuance of the wife's estate ; and 
of course she. or her heir may enter after the death of 
the husband (i). 

The writ of Cui ante divortium is in all respects like 
the cui in vita^ excepting that it supposes a diyorce be- 
tween the husband and wife, instead of supposing the 
death of the husband. 

By our statute, regulating marriage and divorce (ft), 
when a divorce is had for the cause of affinity, consan- 
guinity, or impotency of either party, ^' the wife shall 
have restored to her all her lands, tenements and here- 
ditaments." This extends undoubtedly to all that she had 
at any time during the coverture, and which she has not 
lawfully aliened. No process issues in the suit, or upon 
the decree of divorce, to put her in possession of the 
lands ; but she must pursue her remedy at common law, 
by entry or by action. The statute makes no express 
provision as to the lands of the wife, when the divorce 
is had for the cause of adultery committed by the hus- 
band. But a divorce in that case, as well as in the others 
before mentioned is, by our statute a vinculo matrimonii; 
upon which the woman would be entitled at the common 
law to reclaim all the real estate which she held in her 
own right. It is. manifestly the design of the statute to 
put the wife in this case in the same situation as if the 

(h) 2 iDst. 343. 347. 

(i) Co. Lit. 326. 8 Co. R. 142. Greneley's case. 

(k) Stat 1785, c. 60. 
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husband were dead ; and on the other hand, when the 
divorce is had for the adultery of the wife, it is provided 

^ in the same section of the statute that the husband shall 

hold her personal estate for ever ; and her real estate 
during his life, in case they have had issue bom alive 
during the marriage ; otherwise during her life. 

In the English practice the divorce is not set forth 
specially in the count, nor is the cause of it stated, be- 
cause the right of the demandant to maintain the action 
is not in any manner affected by that circumstance ; but 
after every divorce a vinculo, the woman is immediatelj 
entitled to all her lands. But under our statute there is, 
as we have seen, one case of such a divorce in which the 
woman is not entitled to her lands during the life of the 
husband. It seems therefore necessary in our law to set 
forth the divorce specially, so as to show that it was not 
for the adultery of the wife. 

I therefore propose the following form : 

10. — Cut an/e Summon T. to answer to D. in a plea of land wherein the said 

divorlium. p ^^^ ^^ formerly the wife of H. of demands, &c. which 

she claims as her right and inheritance, and into which the said T. 
has no entry but by the said H. formerly the husband of the said 
D. who demised the same to him, and whom before the divorce 
had between them the said H. and D. she could not oppose, as it is 
said. And whereupon the said D. says that within thirty years 
now last past, she Che said D. together with the said H. her then 
husband were seised of the said tenements with the appurtenances 
in their demesne as of fee in right of the said D. taking the profits^ 
&c. [and afterwards, to wit, at the Supreme Judicial Court begun 
and held at B. within and for the County of S. on the Tues- 
day of in the year of our Lord by the decree of tho 

Justices of the same court in a certain cause of divorce between the 
said H. and D. then pending in the same court, at the suit of the 
said D. for the cause of adultery committed by the said H. her said 
then husband (or^ for the cause of affinity, or, of consanguinity, be- 
tween the said H. and D. &c.) a divorce from the bond of matri- 
mony between the said U. end the said D. was decreed and ordered 
for the cause aforesaid, as by the record thereof in the same court 
remaining appears ;] and into which said tenements with the ap- 
purtenances the said T. has no entry but by the said U. who de- 
mised the same to him as aforesaid. 
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If this special statement of the divorce, and of the crap« 
cause of it, should be deemed unnecessary, the above x. 

count may be made like those in the English practice, bj .....^..«... 
striking out all that is included in the brackets; that is, 
from the averment of the taking of the profits to the 
words, "and into which," &c, 

This writ may be brought in the Per and Cui^ and in 
the post; and the heir of the woman may have a Sur cui 
ante dwortium^ if she dies without having recovered the 
land. 

After the death of the husband, the woman who has 
been divorced, and her heir, may maintain respectively a 
cui in vitCj or sur cui in tnto, without mentioning the 
divorce, whatever may ,have been the occasion of it. 
They may also enter, by force of the stat. 32 Hen. 8. c. 
88. (I). 

SECTION 11. 
Pleas in writs of Cui in vita, and Cui ante divortium. 

In these actions, as in the others founded on a demise by 
one who could not lawfully make such a conveyance, the 
tenant may traverse either the supposed demise, or the 
previous title of the demandant or his ancestor. 

It is therefore a good plea to say that the husband did 
not demise ; as follows : 

And the said T. comes and defends his right when, &c. and !!• PJ**» *h** 
says that the said H. did not demise the tenements aforesaid with ^|^ ^^^ demiie. 
the appurtenances to the said G. {or, to him tlie said T.) in manner 
and form as the said D. has in her writ and declaration aforesaid 
above alleged ; and of this he puts himself on the country (m). 

So in an action against three persons, on a demise al- 
leged to have been made to them ; one disclaimed, and 
the other two were allowed to plead that the husband 

(I) Co. Lit. 326. 

(m) Co. Ent. 642. F. N. B. 194. Fitz. Briefe, 448. 911. Cui ia 
vita, 12. Long 5to. £. 4. 10. 

33 
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CHAP. demised to that one, by whom they entered, << without 



X. 



this that he demised to the three as alleged," &c. and this 
seems to have been pleaded in bar (n). 

In this latter case the plea shows by wham the tenants 
did enter, according to the course mentioned above, Chap. 
VII. sect. 2 : but this statement is not contained in the 
precedent above copied from Co. Ent. 642, nor in any of 
the other cases above cited ; and in 8 E. S. 45. (4 IS.) 
Fitz« Cui in vita, 12. the plea was objected to for that 
cause, but it was held good, <^ because the action was 
founded on that demise." 

If the demandant counts on a seisin in fee, it seems 
to be a good plea to say that she had nothing in the 
premises, but as the wife of the said H. (o) The repli- 
cation to that plea is, that she was seised in fee ; it ap- 
pears therefore that a plea, denying that she was ever 
seised'in fee, would have the same effect (p). 

When the demandant counts on an estate tail or for 
life, the tenant may put the title in issue, either by plead- 
ing that the demandant was never seised for her life in 
manner and form, &c. [q) or that she never had any thing 
by the gift or demise of the supposed donor (r). So he may 
directly traverse the gift set forth in the count, as is done 
in the general issue to a Formedon (s). This latter form 
seems to have been used, when the demandant counts on 

(n) Fitz. Briefe, 911. 29 E. 3. 47. 

(o) Townsend's tables, Cui in Vita, cites Vet. intr. (Liber iotra- 
tionuzn) 145. There is, in the place cited, a plea of this kind, which 
may have been intended for a writ of cut in vita ; but there is no 
such count there. The count which precedes this plea seems to 
be intended for a eonsimili casu, instead of a cui in vita ; and in 
the margin it has both names given to it. The whole entry is 
much confused, in consequence of misprint, or some other cause ; 
and perhaps the citation proves only the opinion of Townsend, 
that this IB a good plea in the writ of cui in vita. 

(p) See Supra, Chap. VII. § 2. no. 5. 6. 

(q) By Littleton, 2 E. 4. 13. Fitz. Cui in vita, 3. 

(r) Fitz. Cui in vita, 6. 29. Briefe, 795. But see ib. Cui in vita, 5* 

(s) Fitz. Cui in vita, 13. 



AND COT ANTE DIVORTIUM. 259 

an estate tail ; and the plea, that she never had any thing chap. 
of the demise of the supposed donor, i^faen she counts on ^^ 

an estate for life only ; but probably both forms would be .^..«.__ 
deemed equally correct, in each case. 

So it seems to be a good plea that the demanded pre- 
mises were exchanged for others, which the wife now 
holds (/). But this must be, probably, an exchange by 
the husband and wife ; taking an estate to the wife, in the 
lands received in exchange, like that which she had in 
the demanded premises. It is also a good bar, that the 
husband and wife demised, reserving a rent ; and that 
the widow accepted the rent after the death of her hus- 
band (t^). Otherwise if the husband alone had demised (x). 

The heir cannot maintain a 9ur cui in vita^ in the life 
time of his father (y) ; because the father was entitled to 
be tenant by the curtesy, and as his conveyance is not a 
forfeiture of his estate, it seems that it will pass all that 
he could have lawfully conveyed. So if the conveyance 
is made by a second husband, who was entitled to be 
tenant by the curtesy, the issue of the wife by her first 
husband cannot maintain the action during the life of the 
second husband (2r). 

There is in Rast. 138, a plea in cui ante divortiumj 
that the divorce was surreptitiously and fraudulently ob- 
tained, and that the decree has been reversed since the 
last continuance. The plea concludes with praying judg- 
ment of the writ; but it is one of those pleas to the ac- 
tion of the writ, which shows a complete bar to the action 
in its present form, and which would undoubtedly be al- 
lowed in modern*times as a bar to the action. 

(t) Fitz. Cui in vita, 28. 

(tt) Bro. Acceptance, 10. 21 H. 7. 38. and see Fitz. Cui in vita, 
1. 21 H. 6. 24. 

{x) Bro. Cui in vita, 1. 26 H. 8. 2. 

{y) Fitz. Cui in vita, 30. (z) Fitz. Cui in vita, 26. 
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CHAPTER XI. 

SECTXOXr z. 

Writ of Sine assensu Farochiee. 

CBJiP. Br the statute 1785, c. 51, the Minister or Ministers 

XI. of the several protestant churches in this Commonwealth 
^ are made capable of taking in succession any parsonage 
lands, granted to the minister and his successors, or to 
the use of the ministers, and of suing and defending all 
actions touching the same. By the same statute it is 
enacted that no alienation made by the minister, of lands 
so held in succession, shall be valid any longer than he 
shall continue minister ; unless he be the minister of a 
particular town, district, or precinct, and make the aliena- 
tion with their consent respectively ; or unless he be the 
minister of an Episcopal church, and make the alienation 
with the consent of the Vestry. The Provincial statute, 
28 Geo. 2. c. 9, contained similar provisions on this 
subject. 

t[ a minister has aliened the parsonage lands without 
such consent, his successor may, by force of this statute, 
enter on the grantee, or his assignee, and avoid the con- 
veyance. The successor may also ha\ce a writ of entry 
founded on this defective conveyance, which by analogy 
to the common law writ. Sine assensu Capituli^ has been 
denominated, Sine assensu ParochuB (a). ' The writ, 
sine assensu capUuli^ lay for the successor of a Bishop, 
Dean, Abbot, or other like sole corporation, who had 
aliened the lands which he held in the right of his church, 
or house, without the assent of his chapter, or brethren, 
or convent ; from reference to which I have prepared 
the following form for the minister of a Congregational 
Church. 

(a) U Mats. Rep. 500. Welton v. Hunt. 
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Suminon T. to answer to D. of S. clerk, and imniBter«of the said cHAP* 



XI< 



town of B. [or, of the first parish in- the said town of B.) in a plea 

of land, wherein the said D, demands against the said T. such a 

messuage which he claims as the right of the said town, (oVf of his ^ ^ ^^^ ^^ 
said parish) and into which the said T. has no entry but by one P. astensuparo' 
formerly the mii^ister of the said town, (or^ parish) and the pre- ***^ 
decessor of the said D. who demised the same to the said T. without ' 
the consent of the said town, (or^ parish) as it is said : And where- 
upon the said D. says that, within thirty years now last past, the said 
P. was seised of the messuage aforesaid with the appurtenances 
in his demesne as of fee, in right of the said town, {or, parish) tak- 
ing the profits thereof to the value, &c. and into which the said 
T. has no entry but by the said P. who demised the same to him 
without the consent of the said town, {ovy parish) as aforesaid. 

For the Minister of an Episcopal Church, the form 
'may be varied as follows : 

m 

Summon T. to answer to D. of S. clerk, and minister and Rec- 2. The like for 
tor of the Episcopal church in said S. called St. Peter's Church, in an Episcopal 
a plea of land, wherein the said D. demands against the said T. a church, 
certain piece of land, &c. which he claims as the right of his said 
church, and into which the said T. has no entry but by one P. for- 
merly the mioister and rector of the said church, and the prede- 
cessor of the said D. who demised the same to the said T. without 
the consent of the Vestry of the said church, as it is said : And 
whereupon, &c. 

The minister is called the predecessor of the demand- 
ant ; but it is not necessary that he should have been the 
next immediate predecessor. Any successor may main- 
tain the action, provided it be commenced within thirty 
years next after the alienation upon which it is founded ; 
this being the period of limitation prescribed by our late 
statute (b). If the first incumbent should continue to be 
the minister for thirty years after such an alienation, this 
action would be barred ; and if be should so continue 
for forty years, the successor would by the same statute 
be barred of bis writ of right. But the successor would 
in all cases be entitled, by force of the statute 1,785, c. 
51 9 to eater, upon the death of the alienor, or upon his 

(b) 1807, c. 75. 
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CRAP, ceasing tb be the minister, whateyer time maj have 
21. elapsed after the alienation* 
^^_........ This writ lies also in the per and cm, and in the post ; 

and the count will vary accordingly, as in other cases. 

SECTION II. 

Tltaz in uoriU Bine a^sensu parochisB. 

It is a good bar, to say that the predecessor did not 
demise ; as follows : 

S. Plea, that And the said T. comes and defends his right when, &c. and says 

aift' 6m ^ ^^^ ^® ^^^^ ^' ^^^ °^^ demise the said demanded premises to him 
the said T. in manner and form as the said D. has above thereof 
complained against him ; and of this he puts himself on the country. 

It is not proper to say, as is done in Rast 59S, <<that 
he did not demise without the assent of his pariah ;" as 
that would be a negative pregnant ; but on the plea, 
<< that he did not demise in manner and form^^^ &c. the 
tenant would be allowed to prove that he did demise 
with the assent of his parish (c). So it seems, from 
Fitz. Monstrans de faits, 178, that the tenant may plead, 
that P. did demise with the assent of his chapter, if he 
can produce their deed testifying their assent. With us, 
a deed would not be necessary to prove the assent of the 
parish ; but they might assent by a vote. But as the 
tenant appears to have the same defence under the gen- 
eral plea of non dimisitj it can never be advisable to 
plead in this other manner. 

So it is a good bar, that the chapter afterwards con-* 
firmed the grant or demise (cf). Such a confirmation in 
England must be by deed ; but here it may be by vote of 
the parish, either directly confirming the demise, or autho- 
rizing an agent to make a deed of confirmation. 

(c) Fitz. Monstrans de faits, 178. Issue, 17. 120. Bro. Negative 
pregnant, 25. 33. Action sur Statute, 3. 27 H. 8. 21. In this last 
case, Fitzherbert, J. expressly states the law as it is here laid down. 
And see 38 H. 6. 3. 

(d) Fitz. Entrt , 79: 
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CHAPTER XII. 
saoszoxr z. 

WrU of Dum fait infra aetatenu 

This writ is founded on an alienation made by an infant, chap. 
in fee, in tail, or for life. It may be brought by the in- 
fant himself, after his arrival at full age ; and if he die, — - 
whether before, or after, attaining bis full age, the action 
may be brought by his heir (a). It is well settled that 
the alienor cannot maintain this action while under age, 
although he may enter and take back the land ; and the 
reason given for it by Lord Mansfield is, that the judgment 
would conclude the infant, and prevent his affirming the 
conveyance, if he should afterwards think it for his inter- 
est to do so ; whereas he ought to have his election, on 
arriving at full age, to affirm or avoid it (i). This opin- 
ion of Lord Mansfield supposes that the infant, after having 
entered to avoid his conveyance, has still a right on ar- 
riving at full age to affirm it. If this is correct, the con- 
veyance is not in effect avoided by the entry of the in- 
fant, but still exists as a voidable act until he arrives at 
full age ; for a void act cannot be affirmed by a subse- 
quent assent or agreement. 

The alienor may enter either whilst under age, or af- 
terwards (c); and his heir has the same right; until the 
entry is barred by the Statute of Limitations, or in some 
other manner. By our Statute of Limitations^ as the right 

(a) F. N. B. 192. Com. Dig. tit. Enfant, (C. 4.) (C. 10.) 6 Co. R. 
4. Co. Lit. 847. 

(b) 3 Bur. 1794. 1808. 

(c) Co. Lit. 337. 8 Co. R. 84. Whittingham's case. See Reg. 
229« a« Semite contra* 
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CHAP; 0^ entrj aecrues to the alienor whilst under age, he is al- 
XII. lowed ten years in addition to the twenty years, which is 
.._^.._^ the common limitation of such a right. 

When the action is brought by the alienor, the form 
may be as follows : ^ 

1. Count, dum Summon T. to answer to D. of yeoman, who is now of full 

l^^bjtd^^ ^® ^ ^® saitb, in a plea of land, wherein he demands against the 
or. said T. such a piece of land which he the said D. whilst he was 

under ago, demised to the said T* as it is said : And whereupon the 
said D. says that within thirty years bow last past he was seised of 
the said demanded premises in his demesne as of fee {or, in his de- 
mesne as of fee-tail and of right, that is to say, tor him and the heirs 
of his body lawfully issuing — or, in his demesne as of freehold and 
right, for the term of his life) taking the profits, &c. and which he 
the said D. afterwards, and whilst he was under age, demised to 

the said T. as aforesaid ; and whereof the said T. now deibrceth him. 

» 

The allegation of deforcement at the close is inserted 
for the reason mentioned in the other actions, in which 
there is no tort expressly charged against the tenant, or 
the person under whom he holds. 

I do not find it expressly stated that this action will lie 
for a tenant in tail, or a tenant for life, upon his own 
alienation ; but there is no reason why such a tenant 
should not have this, as he may hare the other writs of 
entry, for land of which he has been actually seised. If 
the tenant in tail, after such an alienation, die without 
having entered, or recovered the land, his heir cannot 
maintain this action ; but must enter, or bring a Farmedon 
in descender. 

If the action is brought by the heir of the alienor, the 
form may be as follows : 

J. — by the Summon T. to answer to D. in a plea of land, wherein he de- 

•Seiwr. mands, &c. which he claims as his right and inheritance, and into 

which the said T. has no entry but by one F. the father (or other 
ancestor) of the said D. whose heir he is, who, whilst he was under 
age, demised the same to the said T. as it is said : And whereupon 
the said D^ says that within thirty years now last past, the said F. 
was seised of the said tenements with the appurtenances in his de- 
mesne as of fee and right, taking the profits, &c. and from the said 
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F. the right to the tenements aforesaid with the appurtenances de- 
scended to the said D. who now demands the same as the on!/ 
child and heir of the said F. and into which the said T. has no 
entry but by the said F. who, whilst he was under age, demised the 
same to the said T. as aforesaid ; and whereof the said T. now de- 
forceth the said D. 

When the writ is in the per and cuij the form varies 
as usual : 



CRAP. 

xn. 



> < 



—into which the said T. has no entr^ but by one S. to whom '• — iiithe;i«r 
he the said D. {or, to whom one F. the father of the said D. whos^ ^^'^ 
heir he is,) demised the same, whilst he was under age, as it is 
said. 

In the post : 

-P-— into which the said T, has no entry but after the demise 4. ~ in tlie 
which the said D; (or, which one F. the father, &c.) whilst he was P^* 
under iCge, thereof made to one S. as it is said : (adding, eU the 
dose, the clause << et unde queritur,^^ ^c. as in tke other writs in the 
post.) 

It is said in F. N. B. 192, that the clause, << who is 
now of full age," is inserted only when the writ is brought 
against the person to whom the demandant aliened, and is 
omitted when the writ is in the per and cm, or in the 
post. No reason is given for this omission, and no au- 
thority is cited. In Finch, 264, the same rule is laid 
down, for which he seems to rely wholly on Fitzherbert. 
On the other hand, this clause is inserted in two counts in 
the post in Rast. Ent. 248, which are the only precedents 
that I have found ; and it seems to be proper and neces- 
sary in every case, when the action is brought by the 
alienor himself; as he cannot maintain the action until he 
is of full age. This dictum of Fitzherbert may perhaps 
have been founded on a misapprehension of the Rule in 
the Register, 228. In that page there is a writ by the 
alienor against his grantee ; then a writ in the per and 
ctd ; and then one in the post ; after which folbws the 
rule, in these words ; ^^ Ista clausula, ^ qui plenae aetatis 
est ut dicitur,' non dicatur nisi in prime Praecipe, vbi 
plurafnerint in uno 6rein." On reading this rule hastily, 

34 
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0i{j^^ it might perhaps be supposed that the words in prima 

XII. PriBcipe, referred to th^ first of the thr^e writs immedi- 

.....^.,...... ately preceding ; but these words are explained by those 

which follow ; and the meaning of the rule seems to be, 
that when the demandant has several pradpts against dif- 
ferent tenants, and only one writ (d), he shall insert the 
clause, quipletkB atatis esty in the first prmcipe^ and need 
Dot repeat it in the other prtBcipea in the same writ. It 
may be added, that this clause is inserted in the first of 
the three writs above mentioned in the Register, and the 
other two begin at the words, << in quae idem T. non habet 
ingressum ;" from which we should infer that all the pre- 
ceding part of the writ, including the clause in question, 
was the same in the two last cases as in the first. 

SECTION II. 

Pleas in writs Dum fuit infra aetatem^ 

It is of course a good plea to say, that the grantor was 
of full age at the time of the demise ; as follows : 

5. Plea, that And the said T. comes and defends bis right when, &c. and says 
he wai of fuU ^^^ ^i^^ g^j^ j^^ ^^ ^y^^ jj^j^^ ^^ ^j^^ demise aforesaid was of full 

age, and not under age, as the said D. has above in his writ and 
declaration aforesaid alleged ; and of this he puts himself on the 
country (e). 

It is not proper to say that he did not demise whUst he 
was under age (/) ; but, as it is added in the book cited, 
^ he ought to say, that the said F. did not aliene, or that 
he was of full age at the time of the alienation." These 
two last modes of pleading are stated as if they were 
both of the same effect ; and perhaps it may be thought 
that in this action, as well as in the preceding, the gen- 
eral plea of non dimisit would put in issue the supposed 

{d) See an example of this kind in the Register, 948. b. and Co. 
Lit. 139. 

(e) Rast. 248. Fitz. Dum fuit infra eetatem, 1. 2. 4. Bro. Dum 
fuit infra statem, 2. 

^ 38 H. 6. 3. 
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defect in the demise set forth in the writ, as well as the ohap« 
question, whether such a demise has been made or not. xii. 
But even if the plea in that form would be good, it is ,....««...*....^ 
unnecessary when the defence is that the grantor was of 
full age ; as this fact may be so easily traversed by itself, 
in the plea of which the form is given above. 

It has been held a good bar, that the demandant gave 
the demanded premises in exchange for other lands, 
which he held on the day of the purchase of the writ ; 
and the demandant was required to answer this allega- 
tion ; which he did by replying, that when he arrived at 
full age he did not agree to the exchange, and that he 
was not seised of the said lands taken in exchange, on the 
day W the purchase of the writ (g*). The latter part of 
this replication seems to be all that was necessary. 

So it is said to be a good bar, that the infant made the 
gift, or lease, reserving a rent ; and that after his full age 
he accepted the rent (A). 

If an alienation is made by two joint-tenants, one of 
whom is under age, that one may bring this action for 
the whole, as if he alone had demised it ; because if he 
had demanded only an undivided moiety, the tenant might 
have barred him, by pleading the grant of his co-tenant, 
under which the tenant, for aught that now appears, may 
lawfully hold one moiety. It is not therefore a good plea 
to such a writ to say, that he entered by the demandant 
and one C. The proper plea in such a case is in bar ; 
to wit, that the demandant and C. were jointly seised in 
fee, and demised to the tenant, or to the person under 
whom he holds ; wherefore as to the moiety belonging to 
C, he prays judgment if the said demandant his action, 
&c. : and as to the other moiety, he may plead that the 
demandant was of full age, or any other matter that is a 
good bar to him. It is not necessary to aver that C. was 
of full age at the time of the alienation ; for if he were 
under age, bis act is not void, and it is voidable only by 
himself or his heir. Neither is it necessary to aver that 

(g) Fitz. Exchange, 3. 

(h) Bro. Dum fuit infra «t. 8. 2 H. 6. 24. 



N 



PLEAS IN WRITS DUM FUIT INFRA iETATEV. 

CBA9. ^^ ^* ^^^ ^^^^ 9 ^^^ ^^ ^® yffere alive, he eould not haT^ 
xu. joined in this action. The alienation bj one joint-tenant 

,.,....,.,..^ is not the alienation of the other, and therefore they can- 
not join in an action on such alienations ; hot for a dis- 
seisin to two joint-tenants they may both join in an 
action (i). This seems to be the result of the several 
eases cited in the note ; but according to the opinion of 
Littleton and Lord Coke, if two joint-tenants within age 
join in a feoffment, h joint right remains in them ; so that 
the survivor may enter into the whole, or may recover 
the whole in a writ of right ; although it is admitted that 
if he had brought a writ of DumfuU infra akOem^ he 
should have recovered only a moiety (A). 

In Fitz. DumfuU infra iBtatem^ 7, the tenant pleaded 
that a former wife of the demandant was seised, and died 
without issoe, and the land descended to the tenant, as 
her sister and heir ; and so the demandant bad nothing 
in the premises unless as husband, &c. This seemed to 
be considered a good plea ; and the demandant replied 
that at the time of the demise be was seised in his own 
rij^t in his demesne as of fee. This is substantially the 
same as the plea, that the supposed grantor was never 
seised in manner and form, &c., or that be had nothing 
in the premises but as husband of one A., without setting 
forth any title in the tenant. According to the rule in 
Co. Lit. 303, when special matter is pleaded, and the 
conclusion (e^ sic) is to the point of the writ or action, 
(as it seems to be in the present case) the special matter 
is waived. 

(%) Fitz. Dum fuit infra m. 1. 2. 4. Briefe, 831. 6 £. 3. 4. Bro. 
Dum fuit infra oat. 2. 21 E. 3. 50. F. N. B. 192. 

(k) Co. Lit. 837. 8 Co. 85. Whittingbam's case. 
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CHAPTER XIII. 



SZiCTIOZr X. 

Writ of Bum no/hfuit compos mentis* 

This writ is founded on an alienation made by one who chap. 
is not of sound mind. It has never been doubted that such xni. 

an alienation might be avoided by the heir of the alienor ; 

and it was formerly understood that it might be avoided 
by the alienor himself, either by entry, or by this writ, 
dum nanfuit compos meniia su(B. The Register contains 
sundry writs of this kind, for the alienor (a) ; and this is 
ample evidence of what was the ancient law on this 
point. Fitzherbert (6) maintains the same doctrine ; and 
Sir William Blackstone evidently concurs with him ; al* 
though he admits that the contrary opinion has been 
handed down as law (c). Littleton on the other hand ' 
considers it as well settled, that the insane person himself 
cannot avoid his own feoffment, or other like conveyance, 
neither by entry, nor by this action (d) ; and in this 
opinion he is followed by Lord Coke (e), Beverly's 
ease (/} is cited by Lord Coke as an authority to the 
same point ; and in the report of that case it is said to 
have been resolved unanimously, that every deed, feoff- 
ment, or grant, made by one who is non compos menUs^ 
is avoidable ; but that it shall not be avoided by himself. 
This point does not seem to have been material in the 
determination of that case, which was a motion for a pro- 
hibition to the Court of Requests, on the ground that the 

(a) 228. 

(h) F. N. B. 902. Bro. Dum fuit infra ffitatem, &;c. 3. 5. 9. 

(e) 2 Bl. Com. 291. (d) Sect. 406. 

(e) Co. Lit. 247. (f) 4 Co. Rep. 123. 
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CHAP. tnatter in question was not cognizable in that court ;' and 

xin. ^^ ^^^7 authorities, on which the resolution appears to 

- have been founded, are the opinion of Littleton, and the 

three cases in the Year Books, which are mentioned b^ 

Blackstone in the page before cited. 

Lord Coke in his report of Beverly's case, says that 
it has been objected to the common law that the above 
rule is not so reasonable as that of the civil law on the 
same subject ; by which latter, all the acts of an insane 
person, if done without his tutor or guardian, are utterly 
void. In defending the common law against this reproach, 
he maintains that such a feoffment may be avoided for the 
benefit of the alienor, and in his life time, although not by 
any plea or action by the alienor himself. After the man 
is found to be non compos upon an inquisition at the 
king's suit, the king is his guardian and has the custody 
of all his estate ; and upon a Scire Facias against the 
alienee, the land is seised into the king's hands, and 
thereby the inheritance is revested in the alienor. The 
question therefore seems to be reduced to a matter of form 
merely ; and Lord Coke in the same report mentions 
some cases where thi^ remedy by Sd. Fac. cannot be ap- 
plied, and in which therefore the party may avef his 
former insanity, or in some other way avoid his own acts ; 
as in the case of avoiding the bai* of a fine with proclama- 
tions, levied whilst he was non compos ; or of avoiding 
his own alienation of a copyhold estate. 

In this State it seems to have been generally under- 
stood that all conveyances and contracts, made by one 
who is non compos^ may be avoided (jg) ; although from 
the course of proceedings prescribed by our laws the con- 
veyance cannot be avoided on a Scire Facias by the 
guardian. The inquisition, by which one is found to be 
non compos^ is made, in virtue of an order from the Judge 
of Probate, by the Selectmen of the town in which the 
party lives (&). Upon such a return of the inquisition, 
the Judge of JProbate is authorized to appoint a guardian ; 

(g) See the late case of Mitchell & al.t;. Kii)gmaD,5 Pick. Rep. 
— where this point is now settled. 

(k) Stat. 1783, c. 39. 
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but this return is not condusivf against any strangers chap. 
who claim under a conveyance, or other act done hj the jan, 
person supposed to be non compos (t). The provisions .«^_^_ 
of this statute as to the powers and duties of the guardian, 
are substantially the same as those of the statute d^ Prte-' 
rogatwa RegiSy 17 Ed. 2. c. d,^10, which regulate the 
proceedings of the king in the like case. Under both 
statutes the guardian has the custody of the land, but he 
has not the freehold, and therefore cannot maintain any 
common action for it in his own name (k). He is to 
provide necessaries for the ward and his family, out of 
the income and profits of the estate, and at his death to 
restore the estate, real and personal, to his heirs, execu- 
tors and administrators ; and by our statute he is express- 
ly required to restore it in like manner to the ward, upon 
his recovering the use of his reason. Lord Coke ob« 
serves that the king cannot have the possession of the 
land, so as to receive the rents and profits, nor can he 
restore it, as required, to the heirs of the ward, unless 
the conveyance made by the ward can be avoided in his 
life time ; and he mentions this among the reasons in sup- 
port of his construction of that statute. The same re- 
mark applies to our statute ; and it follows that the guar- 
dian cannot perform the duties required of him, unless he 
can avoid such a conveyance made by his ward. Unless 
therefore some better mode can be suggested for this pur- 
pose, we may justly infer that the guardian may maintain, 
in the name of his ward, the common law writ of dum 
nan/uit compos mentis ; and as it seems clear also, from 
the case of Mitchell & al. v. Kingman, before cited, that 
the same action would lie for the alienor himself, after' 
being restored to the use of his reason, I have prepared 
a form which may be adapted to either case. 

Summon T. to answer to D. of Esquire, [who is not of i. Count, by 

'sound mind, and who sues this action by C. his guardian duly ap- *^« alienor, or 
pointed] in a plea of land wherein the said D. demands against ^ 
the said T. such a messuage which he the said D., whilst he was 
not of sound mind, demised to the said T. as it is said : And where- 

(i) 12 Mass. Rep. 488. (k) See 12 Mass. Rep. 373. 



272 

CHAP. 



WRIT OF DUM NON FUIT COMPOS MENTIS. 

• 

upon the said D. says that within thirty yean now last past, he 
was seised of the said messuage with the appurtenances in his de- 
mesne as of fee, (or^ in his demesne as of fee-tail and of right, that 
is to say, to him and the heirs male of his body issuing— <»r, in his 
demesne as of freehold and right, for the term of his life) taking 
the profits, &.c. and which he the said D. afler wards, and whilst he 
was not of sound mind, demised to t^ie said T. as aforesaid, and of 
which the said T. now deforceth him. 



t. —by the 
heir of the 
alienor. 



S. — in the 
per aod euL 



If the action is brought by the alienor, after be is 
stored to the use of his reason, the words enclosed in 
brackets, to wit, ^^ who is not of sound mind, and who 
suesj'' &c. will be omitted. The two counts are alike in 
all other respects. 

The allegation of deforcement at the close is not in- 
serted in the English forms. It is proposed here for the 
reason mentioned above ; to wit, to introduce the ad 
damnum at the close of the writ. 

If the action is brought by the heir of the alienor^ 
the form may be as follows : 

— ^-wherein the said D. demands against the said T. such a piece 
of land, which he claims as his right and inheritance, and into 
which the said T. has no entry but by one F. the father of the said 
D. whose heir he is, who demised the same to the said T. whilst 
he the said F. was not of sound mind, as it is said : And where- 
upon the said D. says that within thirty years now last past, the said 
F. was seised, &c. taking the profits, &c. and from the said F. the 
right to the tenements aforesaid, with the appurtenances descended 
to the said D. who now demands the siime as the only, child and 
heir of the said F. and into which the said T. has no entry but by 
the said F. who, whilst he was not of sound mind, demised the 
same to him as aforesaid, and whereof the said T. now deibrceth 
the said D. 

The writ in the per and cui varies as usual : 

—into which the said T. lias no entry but by one S. to whom 
the said D. {or, to whom one F. the father, &c.) whilst he was not 
of sound mind, demised the same, as it is said : 
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In the po8t : 



OBAP. 
XIII. 



, ^into which the said T. has no entry but afler the demise 

which the said D. (or^ which one F. the father, &c.) whilst he was , 

not of sound mind, thereof made to one S. as it is said. (Adding pQ^i^ 
ai the chse of the count the usual clause for writs in the post^) ** and 
whereof he complains that the said T« deforceth him." 

SECTION 11. 
Pleas in writs of Dutn non fait compos mentis. 

• 

The pleas which disprove the origiDal title of the de« 
mandant^as thatbe was never seised, or that he had nothing 
in the premises, &c. would no doubt be allowed in this, 
as in the other like actions. So it is a good plea, that 
the demandant, or his ancestor. did not demise; and this 
must be pleaded in bar, though it should falsify the en* « 

try (I). And in the case last cited it is said, that if the 
demise is alleged to have been made to a husband and 
wife, the proof of a demise to the husband alone will not 
maintain this issue for the demandant. 

I do not find it laid down, that on the plea of non dimi-' 
sit modo et fonma^ the tenant may prove that the party 
did demise whilst he was qf sound mind, as in the like plea 
in sine assensuparochue (m) ; and even if this were allow- 
able, it is unnecessary, as there is an appropriate plea for 
that purpose, alleging the sanity of the grantor at the time 
of the. demise ; as follows : 

And the said T. comes and defends his right when, &c. and says 5^ pi^. ^^^ 
that the said F. at the time of making the said demise in the de- the alieoor 
claration aforesaid mentioned, was of sound minH ; and of this he ^?n<L ^ 
puts himself on the country (n). 

There is in 8 E. 3. 54. (422.) (o), a case of this 
writ, dum non/uit compos mentis, on a demise by G. the. 
mother of the demandant. The tenants plead that the 

(l) Fitz. Briefe, 367. 18 IS. 3. 41. 

(m) Sup. Chap. XI. § 2. (n) Rast. 249. a. and b. 

(0) Fitz. Estoppel, 145, where this case is imperfectly stated. 

3fi 
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coAP* demandant formerly bronght an Assise of norel diisriaia 

xuu against tBem, and that they pleaded in bar of the Assise, 
..^_....^ that G. the mother of the demandant by her deed, which 
was then produced, gave the tenements to the tenants in 
fee-tail, and bound herself and her heirs to warranty ; to 
which t^e demandant then replied, that nothing passed 
by the deed ; and the assise found that the tenements did 
pass ; whereupon judgment was then rendered for the 
tenants ; and the plea seems to conclude by way of re- 
butter, by force of the warranty of the demandant's an- 
cestor. The demandant now replies, that his mother, G. 
was not of sound mind at the time of ouA^ing that deed. 
The tenants in their rejoinder rely on the former judg- 
ment by way of estoppel to this replication ; because the 
demandant, by pleading in the former suit that nothing 
passed by the deed, admitted that the deed was good in 
all other respects ; and then, it being found that the tene- 
ments did pass by the deed, it followed that the deed was 
good in all points. It was then objected that the tenants' 
plea in this action was double, as relying on the warranty, 
and also on the former judgment. But it was well an- 
swered by HerUy ^^ that the plea is not double ; for the 
tenants plead the deed in bar ; and allege, or contend, that 
by the record the deed is of such force, that the demand- 
ant shall not be received to avoid it." This question, as 
to the duplicity of the plea, would have been obviated 
by pleading the deed with warranty, by way of rebutter, 
saying nothing of the judgment ; and then, when the de- 
mandant replied that his ancestor was insane, the tenants 
might have estopped him by rejoining the former judg- 
ment. This seems to have been the efifect of the plead- 
ings, as understood by Herle. 

It seems also that the tenants might have pleaded the 
former verdict and judgment in bar, averring the identity 
of the two demises, and relying on the estoppel, without 
saying any thing of the warranty. It is true that the 
Assise of novel disseisin is not of so high a nature as this 
action on the seisin of an ancestor {p ) ; but this would 

(p) See 6 Co. 7, Ferrer^s csm. 
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not be pleaded (in the case supposed) as a former jndg- chap. 
ment for the same thing, or for the same cause of action. xiii. 
The plea, as above proposed, would be founded on the ..^.....-^ 
principles so ably enforced and illustrated bj Lord Ellen- 
borough, in the case of Outram v. Morewood & ux, S 
East, 346 ; the result of which is, that a verdict on any 
precise point once put in issue shall forever conclude the 
parties to that issue. The former record, in the case 
supposed, would estop the demandant, not because the 
tenants had judgment in that Assise ; but because that 
record proved conclusively that the deed in question was 
valid and effectual to bind the demandant ; which it would 
not have been if bis ancestor had been of non-sane me- 
mory at Jhe time of executing the deed. ^« It is not the 
recovery^ but the matter alleged by the party, and tg^an 
which the recovery proceeds^ which creates the estop- 
pel" (y). 

(q) 3 East, 346. And see the cases there cited. 
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CHAPTER XIV, 



ssoTzoir z. 

Writ of Bight 

CBAP. This action, which is the highest that can be main- 

xiT. tained in any case of ouster of the freehold, and the 
— — — — judgment in which is final and conclusive as (o the right 
of property in lands, is in our practice one of the roost 
simple of the real actions, both as it respects the process, 
and the pleadings. The form of the writ is prescribed 
by our statute (a), and is the same as in all the other 
common actions ; and the process is as short as that in an 
action of debt or assumpsit. If the tenant, after having 
been duly summoned, makes default, whether at the first, 
or at any subsequent term, '^ the charge in the declara- 
tion is taken and deemed to be true ;^' and judgment is 
rendered accordingly, without any further process against 
him ; and if an issue is joined, it is tried by a common 
jury, in the usual manner. The count also is as short 
and simple as in the most common writs of entry. The 
pleas to the writ are in general like those in other real 
actions ; but as to the merits of the action, there is 
scarcely any matter of defence which may not be shown 
under the general issue. 

This action will not lie for any estate less than a fee- 
simple. 

The writ and count on the demandant's own seisin 
may be as follows :- 

(a) Stat 1784, c. 28. 
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CHAP. 

aar. 



Summon T. to answer to D. in a plea of land wherein the said 

D. demands against the said T. a certain piece of land with the 

appurtenances situate in F. in the said county of M. containing one 

hundred acres, and bounded, &c. which he claims as his richt and . ^ 

^1. Count, on 

inheritance, by our writ of right. Whereupon the said D. saith, the demand- 
that within thirty years now last past he was seised of the said ^"^5 ^'^^ 
piece of land with the appurtenances in his demesne as of fee and 
right, taking the profits thereof to the value of fifty dollars by the 
year ; and whereof he complains that the said T. unjustly deforceth 
him : to the damage, &c. 

The allegation of deforcement is contained in the Eng- 
lish writj but not in the count. The clause, as intro- 
duced in the preceding form, may be considered as part 
either of the writ, or count. It cannot, in either view, 
vitiate the count ; and it serves to introduce the ad dean- 
num, which follows, according to the form of the writ 
prescribed by our statute. The concluding words of the 
count in the English books, ^< and that such is his right, 
he offers suit and good proof,'' would not comport with 
our forms, and are wholly unnecessary. 

It will be observed that this count very much resem- 
bles that in the writ of entry in the nature of an assize. 
The only material difference is, that this does not set 
forth the manner of the tenant's entry, or the origin of 
his supposed defective title ; but it is left to him to show 
any title that he may have ; the demandant undertaking 
to show a better and greater right in himself. 

For a form of the writ on the seisin of an ancestor, 
I propose the following case. John Stiles was the person 
last seised. He died without issue ; and was the only 
child of Francis Stiles ; who was the only child of George 
Stiles. George had only one brother, Benjamin Stiles ; 
who had only one son, Samuel Stiles. Samuel had two 
daughters^ Deborah and Elizabeth. Elizabeth died, leav- 
ing Catharine her only child, who is married to Henry 
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CHAP. 

xir. 



Lawrence. Deborah Stiles, and Henry Lawrence and 
Catharine his wife, are the demandants (b). 



. ^ ^ Sanunon T. to answer to Deborah Stiles and Heorr Lawrsace 

tiMiaetflaofan oad Catharine his wife in a plea of land, wherein they demand 



against the said T. a certain messuage with the appurtenant 
situate, &c. bounded, &c. which they claim as the right and inheri- 
tance of the said Deborah and Catharine by our writ of right. 
Whereupon the said D. H. and C. say that within forty years fc) 
last past one John Stiles, the cousin of the said Deborah and 
Catharine, whose heirs they are, was seised of the tenements afbra- 
•aid widi the appurtenances in his demesne as of fee and rigbtf 
taking the profits thereof to the value, &o. and from the sud Jofan 
Stiles, for that be died without issue of his body, the right to the 
■aid tenements with the appurtenances descended to the said 
Deborah Stiles and one Elizabeth Stiles as cousins and oo-hejrs of 
the said John Stiles, that is to say, as daughters and co-heirs of one 
Samuel S. who was the only son and heir of one Benjamin S. who 
was the only brother of one George S. who was the father of one 
Francis S. who was the father of the said John Stiles ; and from 
the said Elizabeth S. the right to her share [or, part) of the said 
tenements with the appurtenances descended to the sud Catharine 
as her only child and heir; and the said Catharine afterwards 

(h) This case may be better understood from the following taUe 
of the pedigree. 



G« G. S. 



I 



I Geoige Stiles, i 

IS. I 



Benjamin Stiles. I 



I 



I 



Francis Stiles. 



r 



U 



Samuel Stiles. 



John Stiles, 
the person 
last seised. 



Deborah Stiles, 

one of the 

demandants. 



Elisabeth Stiles. 



Catharine, married to 

Henry Lawrence, 

the other two 

demandants. 



(c) This is now the limitation of a writ of right, by sut 1807, 
c. 75. 
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took to her husband {ar^ was lawfully married to) the said Henry 
Lawrence ; and whereof the said Deborah, Henry and Catharine^ 
oomplain that the said T. unjustly deforceth them. 

A descent may be stated immediately from a brother 
to a brother, without naming their father ; buf if to any 
more remote relation, as to an uncle or nephew, the inter- 
mediate ancestors must be named, so as to show how the 
party is uncle or nephew. As for example, in the pre- 
ceding case, Samuel is the nephew of George ; but if he 
had been merely called nephew, without stating how, (to 
wit, as the son of Benjamin, who was the brother of 
George) the count would be adjudged bad on demur- 
rer ^(f). So also a descent is often traced through one, 
who was not the heir of his immiediate predecessor in the 
genealogy ; as for example in the above case, from George 
to his brother Benjamin. As George had a son, Francis, 
who survived him, his brother Benjamin could not have 
been his heir. So if Francis had died in the life time of 
George, and John had survived his grandfather, John 
would have been heir to George. If therefore in the 
preceding count the descent had been traced through 
Benjamin, as the brother and heir of George, it would 
have been erroneous (e). It is true that it does not ne- 
cessarily appear from the above count that Benjamin could 
not have been the heir of George ; because, for aught 
that is there stated, Geoi^e might have survived his son 
and grandson, in which case his brother Benjamin, if then 
living, would have been his heir ; but as by the case sup- 
posed the fact is otherwise, the tenant might have pleaded 
this as a mistake of the descent ^. 

The seisin alleged in the count, whether in the de- 
mandant or his ancestor, must be an actual seisin, by 
taking the profits, and not a mere seisin in law (g). A 

fd) 3 Bos. at Pul. 453. 

(e) 3 Bos. & Pul. 570. See 2 Chit, on Plead. 213, and the book* 
cited in the note there. 

(P See sup. Ch. III. § 16, and infra, § 2. 

(g) 1 H. Black. 1. Vin. Droit, C. and the books there cited. 
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cB^r. inei"® ^8^ ^ efil€r, as of an heir upon the death of his 
ancestor, or of a devisee upon the death of the devisor, 
^ or a disseisee as against the disseisor ; or a title of 
entrjfj as for a forfeiture, or for breach of a condition, are 
not sufficient (A). 

But although it is necessary to allege this seisin to have 
been ^^ in his demesne as of fee and right^^ and the omis- 
sion of the word right would be fatal on a writ of error (i) ; 
yet a seisin acquired bj wrong, and afterwards defeated 
by one who was entitled to the possession, is held to be 
sufficient against a stranger, when the demandant is in 
other respects entitled to maintain the action against the 
strauger. As if A. be tenant for life, remaiuder to B. in 
fee ; and B. enters on the tenant for life and disseises 
him ; the seisin thus tortiously acquired by B. will enable 
him to maintain a writ of right against any stranger who 
may be in possession after the determination of A's es- 
tate ; even though A. should have re-entered on B. Such 
a re-entry would defeat the seisin of B. as between him 
and A. ; but not as it regards the strauger. So if A. be 
tenant in taU, remainder to B. in fee ; A. dies without 
issue, but leaving his wife privement enseint ; B. enters, 
and afterwards the issue is born, and enters on B., and 
dies without issue ; this seisin of B. is sufficient to main- 
tain a writ of right, though it was on a title which proved 
defective, and which was afterwards defeated (k). 

The parson of a parish in England cannot maintain this 
writ of Right. He is allowed to maintain several actions 
which are generally considered appropriate to a tenant in 
fee ; but he has not the fee-simple. This is in abeyance ; 
and to many purposes he has in effect but an estate for 
life ({). His highest remedy for recovering glebe lands is 
the writ of Juris utrum ; which is sometimes called the 
Parson's writ of right. This is a writ, in nature of an 
Assise, commanding the. sheriff to summon a jury, to ap- 

(K) See Plowd. 88. 484. 4 Co. 9. Bro. Droit, 25. 
(i) 2 Bos. & Pul. 570. 5 East, 272. 
(k) Co. Lit. 280, 281. 
(I) Co. Lit. 341, 342. 
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pear at such a court, << ready by oath to recognise, whether chap. 
(ykvm) sach a messuage with the appurtenances in £. be ^iv. 
frankalmoign belonging to the church of him the said ................^ 

D. (the demandant) or the lay fee of T. of and in 

the mean time let them view that messuage, &c. and sum- 
mon hj good summoners the said T. who holds the said 
messuage, that he be then there to hear that recognition," 
&c. f m) This writ lies for the Parson, upon an alienation 
by bis predecessor, or a recovery against him by default, 
&c. or upon a disseisin of his predecessor, or an intrusion 
after his death. But the Minister of a Parish in this State, 
by force of our statute for pious and charitable uses, (stat. 
1786, c. 51,][^is seised in fee, in right of his- Parish, of 
all parsonage lands, like a Bishop, or Dean, in England ; 
and like them he may maintain a writ of right. The writ 
will lie on his own seisin within thirty years ; and on the 
seisin of his predecessor within forty years. The count 
will be readily framed by reference to the two preceding 
forms, and to the counts, No. 2. and 18. io entry on dis- 
seisin, sup. Chap* II. 

On the seisin of his predecessor, it might be as fol- 
lows: 

Summon T. to answer to D. of Clerk, and Minister of the J. Count by 

second Parish in the said town of B. in a plea of land, wherein the a Parish on 
said D. demands against the said T. a certain messuage, &c. which the seisio of 
he claims as the right of the said Parish, by our writ of Right : go'.^'^ ^ 
Whereupon the said D. says that within forty years now last past 
one A. B. formerly minister of the said Parish was seised of the 
messuage aforesaid with the appurtenances in his demesne as of 
fee, in right of the said Parish, taking the profits thereof to the 
value, &c. ; and afterwards the said A. B. died ; after which he the 
said D. was duly and legally appointed and settled as the minister of 
the same Pariah, and thereupon became and still is the lawful suc- 
cessor of the said A. B. therein : and of which said messuage with 
the appurtenances the said D. complains that the said T. unjustly 
deforces him. 

A writ of right may be maintained by any one who has 
the right of property in fee-simple, although he has also 

(m) F. N. B. 49. Reg. 32. 3 Black. Com. 252. 

36 
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cuxp^ the* right of possession, and even a right of entry ; 
xiv» h^ ^^7 sometimes find it better to resort at once to this 
....^.^.^,^ action, the judgment in which is final and conclusive, than 
to adopt either of the other remedies. But he majr on 
the other hand fail in this action, when he might have re- 
covered in a writ of entry, and even when he might have 
lawfully ousted his adversary by an entry in paiSy and 
have held the land forever against him. Littleton, § 478, 
states a case of that kind, to which Lord Coke has added 
some others. These however are not so likely to occar 
as a mistake of the opposite kind; that is, an entry 
by one who has the right of property or of possession, 
but whose right of entry is tolled. Suppose for example 
^ that A. had disseised me nearly thirty years ago, and I 

now enter upon him and oust him ; he may re-enter, or may 
recover the land against me in a writ of «ntry ; and if he 
will delay his entry or action until after the expiration of 
thirty years from the time when I was disseised, he will 
hold the land forever against me ; as I cannot maintain 
either a writ of entry, or a writ of right, on my own sei* 
ain, after the expiration of thirty years. And here it 
may be observed, according to the doctrine above stated 
from Co. Lit. 280, that the seisin acquired by my tortious 
entry on A., though it might avail me to some purposes, 
is wholly defeated as between me and A. by his re*entry, 
or recovery against me. In the case here supposed, I 
might have recovered the land in a writ of entry or writ 
of right against A. ; but by pursuing my remedy by en- 
try, when my right of entry was barred, I expose myself 
to the danger of losing the land forever ; and if I should 
live beyond forty years after the original disseisin to me, 
my heirs also would be wholly without remedy. This 
same case will also furnish an illustration of the conse- 
quence of the mistake first mentioned, that is, of adopting 
a higher remedy than the case requires or allows. Sup- 
pose for example that A., after my entry upon him in the 
manner above stated, had brought a writ of right against 
me, instead of entering, or bringing a writ of entry ; it is 
clear from th^ opinions of Littleton and Coke, in the place 
above cited, that A. would have failed in his action, and I 
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should have had a judgment which would be final and con* chav. 
elusive against him. xiv. 

But although this aetion will lie concurrentlj with a _.,..^_ 
writ of entry, yet it is not necessary, unless when the 
inferior aetion is barred, either by a former judgment in a 
writ of entry, or by lapse of time. As it lies - after a 
judgment in a writ of entry, it is said to be of a higher 
nahiTB; and Lord Coke (n) speaks of it, as if the matter 
decided in the former aetion should be tried and deter- 
mined again in the writ of right. This language may tend 
to lead the student into the belief that the same Utle^ or 
question of right, which was the subject of the form- 
er trial and judgment, is to be tried in the second ae- 
tion: but this is not true(o). The writ of entry, if 
founded on the demandant's own seisin, is intended to try 
only his right of possession ; and if the tenant, or the 
person under whom he holds, had a right of entry on the 
demandant, the latter must fail in the action, although he 
had the undisputed right of property. So, if the action 
is founded on the seisin of an ancestor, the demandant 
may fail in proving a lawful seisin or right of possession 
in his ancestor, although he has the right of pioperty, and 
might have recovered in a writ of right. Suppose for 
example that my ancestor was disseised, and I enter after 
my right of entry is toiled, and then bring a writ of en- 
try on my seisin, thus wrongfully acquired. It is manifest 
that the verdict against me in that action will show only 
that I was not lawfully seised, having entered when I had 
no right of entry ; and will by no means prove that I had 
not the right of property in the land. So in the same 
case, if the adverse party had brought his writ of entry 
against me for that, disseisin, and had recovered a verdict 
and judgment, it would prove only that I had lost the 
right of entry ; but would not conclude me as to right of 
possession or of property. I might therefore, after judg- 
ment in either of these two cases, bring a writ of entry on 

(n) 6 Rep. 7, Ferrer's case. 5 Co. 33, Robinson's ease. 

(o) See the argument of Lord EUenborough, C. J. in Outram 
V. Morewood and ux, 3 Bkist's R. 346, and the cases there cited. 
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CHAP. ^^ seisin of inj ancestor, and the former judgment wotdd 

XXV. ^ ^^ ^^^ ^^ ™®* S^ if i^ ^^® ^^^ <^ ^^® seisin of my 
...,..,..,....,.^ ancestor I should be unable to prove his seisin within the 
thirty years prescribed by our statute, or if from any 
other cause I could not establish my present right of poa« 
session, I might afterwards bring a writ of right, and un- 
dertake to prove my right of property, and the seisin of 
my ancestor . within forty years ; and this would not be 
repugnant to any t^ing decided in the two former actions, 
nor would it be a trial and determination of the same 
matter again. 

The true principle is, that when the same evidence is 
required to support two different actions, a judgment in 
one of them will be a bar to the other (p). Thus a 
judgment in assumpsit would be a bar to an action of 
debt on simple contract for the same debt ; but if in as- 
sumpsit for money lent, it should appear that the plaintiff 
had taken a bond for the amount, the judgment against 
him in the action of assumpsit would not prevent his 
maintaining an action of debt on the bond. So if a man 
is barred in an action of Formedon in descender^ he may 
have a Formedon in reverter, or in remainder ; not be- 
cause the latter are of a higher nature, but because they 
are founded on titles totally different from the first. In 
the Formedon in descender he counts as heir of the 
donee ; in the reverter he counts as donor, or heir of the 
donor ; and in remainder, as one to whom the land was 
limited after the determination of the preceding estate. 

The writ of right is indeed of a higher nature than 
the others, because the judgment upon it includes all that 
is involved in the other actions, and settles definitively, the 
whole right to the land, of poaeeseion as well as of pro^ 
perty (q) ; but it is of a different, as well zb of a higher 
nature ; and may therefore be maintained by either party 
after a judgment in any of the other actions, without vio- 

(p) 3 WUs. 304. 2 Blacks. 627. 

(q) Bract« 828.*-Ptoctf um per hreve de recto utrumque jus^ iam 
poaeetumiB qwm prqprietaHe — comprehendiL 
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lating tbat principle of the common law, which forbids a o^ap. 
second action between the same parties, for the same ^ir. 
cause of action (r). __—- « 



SECTION II. 
Pleas in the Writ of Right ' 

The pleas in abatement in this action are substantially 
the same as in the writs of entry ; with the exception of 
a few which from their nature are not applicable to this 
writ. Thus in the writ of right there is no statement of 
a demise, nor of the manner of the tenant's entry ; and 
of course there cannot be any plea of a mistake in either 
of those particulars. It seems doubtful also' whether 
darrein seisin is a good plea in this action. Comyns says 
that it is no plea in a writ of right (s) ; but the two 
cases which be cites for this opinion would hardly be 
thought su£Eicient without the aid of his own authority. 
One of them, 5 Ass. pi. 1, is in very ambiguous language ; 
and in the other^ 11 H. 7. 3, the opinion was advanced 
in argument, and the Reporter says that <^ the justices 
were in divers opinions upon it." Fitzherbert also (I), 
who abridges the case from 5 Ass. 1, makes a slight 
change in the language, which leaves it open to the con- 
struction, that darrein seirin without title might be plead- 
ed in abatement to a writ of right, as well as to a writ of 
entry ; and that, mth title it was a bar to all, except to 
the writ of right (it). 

There is a good reason why this latter plea should not 
be allowed in a writ of right, which is, that the same 
facts would be proper evidence for the tenant under the 

(r) See supra, Chap. XIII. § 2. 

(i) Tit. Abatement, H. 25, and see supra, Chap. III. § 14. 

(i) Mortdancestor, 522. '* And so note that darrein seisin alleged 
without title is to the writ, and with title it is in bar of assise, 
and bar of every action whatsoever, unless in writ of right." See 
Bro. Droit, 49. S. C. dnd Hugl^, Com. on original writs, 85. 

(u) See F. N. B. 212. F. note a. 
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CKAP. general issue, and if proved would entitle bim to a ver- 
xiY. ^^^* ^^9 ^ ^^ ^^^ 89Lme matter when pleaded witliovt 
...^^_ title, in abatement of the writ, tbere is a reaaon why it 
should be allowed in writs of entry, which does not ap- 
ply to writs of right ; and which of course tends to con- 
firm the ^ opinion expressed by Comyns. The writ of 
entry, in showing the origin of the wrongful or defective 
title of the tenant, must of course show how the tenant, 
or the person under whom he holds, acquired tiie posses- 
sion from the person who last held the estate claimed by 
the demandant. It follows that the seisin alleged on the 
part of the demandant, (whether in himself, or in his an- 
cestor, or predecessor) is not only the foundation of the 
demandant's title, but is necessjarily connected with the 
entry on the part of the tenant, which is set forth in the 
writ ; and a mistake in the former of these particnlars 
involves a mistake in the latter, and shows that the aetioa 
is misconceived. Suppose for example that I dectare on 
a disseisin committed to my grandfather, when in truth 
my father had afterwards re-entered,, and been seised ef 
the same estate, it is clear that the tenant cannot now 
hold under that former' disseisin, and of course my writ 
ought to be founded on the subsequent seisin of my 
father, showing in what manner he was ousted by the 
tenant, or by the person under whom the tenant claims. 
It is necessary in this case that the father should be seised 
of the same estate which was in the grandfather, and 
which the demandant now claims ; for if the father had 
lost his right of entry, or from any cause was not remit- 
ted to the former estate, his subsequent seisin of the 
land would not I apprehend avoid the former disseisin ; 
and the son, if not estopped or barred by some other 
cause, might resort back to the lawful title of his grand- 
father, and recover upon that (x). But in the writ of 
right there is no mention of a tortious entry, or other 
defective origin of the tenant's title. The seisin of the 
demandarrt's ancestor is stated merely as the foundation 
of his title ; and if he alleges, and can prove, such a 

(x) 5 Afls. 1. Fitz. Mortdancestor, 22. 1 Ld. Raym. ^l. 
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seisin in his grandfather, within the period of limitation^ 
it would not impair his right, nor affect his action, if it 
should appear that his father also was seised after the 
death of his grandfather. As he does not allege that his 
grandfather was disseised, or otherwise lost the possession, 
this proof of a later seisin in his father does not contra- 
dict any thing that he has alleged, or that he is required 
to prove. The mistake, therefore, if it can be called a 
mistake, in a writ of right, of alleging the seisin of an 
ancestor more remote than the one who was last seised, 
may be injurious to the demandant, by requiring him to 
prove a seisin of a time more ancient than would have 
been necessary ; but it never can be injurious to the 
tenant. 

If indeed the demandant himself had been seised, his 
writ of right on his own seisin would be limited to thirty 
years ; and he might sometimes avoid the bar of the 
Statute of Limitations, if he were permitted to count on 
the seisin of an ancestor within forty years. This there-^ 
fore is a case in which the tenant would find a material 
advantage from being allowed to plead this darrein seisin 
In the demandant. But this circumstance could not have 
had any influence in establishing the law in this particular ; 
because in the times when the pleadings in this action 
were settled, there was no such limitation, and of course 
no danger of any such injury or inconvenience to the 
tenant from being deprived of the plea. 

This plea, if necessary, or allowable, in a writ of right, 
will be like that in a writ of entry; (supra, Chap. III. 
pi. 22.) excepting only the defence in the beginning of the 
plea. Pleas in abatement to writs of entry begin in the 
same manner as pleas in bar ; and 1 presume the same 
rule would apply in writs of right. In Brown's Ent. 340, 
there is a plea, in which the tenant makes the full de- 
ftnce appropriate to a writ of right ; and then as to parcel 
of the premises he pleads non-tenure, and as to the resi- 
due joins the mise on the mere right. It is true that 
in the following case, where the tenant fleads non-tenure 
as to the whole of the premises, the defence is not like 
that in a writ of right, but is the same as in a writ of en- 
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CHAP. ^^ t ^^ >^) ^® tenant << comes and defends his right 

XI v« tt'A^n, &c. and says that he cannot render," &c. But in 

^..........^ this second case, all the other proceedings, includiDg the 

judgment, are in the forms that are usual in writs of eo* 
try ; and seem to have been copied from some writ of that 
kind, without adverting to the distinction between that, 
and a writ of right. The case first cited from Brown's 
Entries seems at least to prove, that there is nothing re- 
pugnant or inconsistent in pleading in abatement after 
making full defence (y); and the plea would therefore 
probably be allowed, if not required, to be in that form. 
Whatever is the proper form as to this plea of non-tenure, 
will be proper also in all the other pleas in abatement that 
are applicable to this writ. I have not met with any pre- 
cedent of a plea in abatement to a writ of right, except- 
ing the two above cited from Brown's Entries. 

As to pleas in bar, it has been said that there is no 
special plea to a writ of right, except that of a collateral 
warranty ; and that every other matter of defence may be 
shown in evidence, when the mise is joined on the mere 
right (2?). This rule is laid down too broadly. There 
are some matters which the tenant was always required 
to plead specially ; and some others which he was permitted 
either to plead, or to give in evidence under the general 
issue, at his option. Thus, if the demandant or his an- 
cestor had granted the premises to. the tenant, either in 
tail, for life, or for years, the latter could not join the 
mise on the mere right, but must plead the conveyance in 
bar (a). So in the same case it is said that bastardy 
must be specially pleaded ; and it is added, that " there 
are many other issues, without joining the mise." So a 
release by the demandant or his ancestor, might be pleaded, 
or given in evidence (6) ; and on pleading a fine, it seems 
that the tenant might either conclude in bar ; or might 
conclude that ^^ so he has the greater right," &c. and put 

(y) See 39 E. 3. 20. {z) Bro. Droit, 48. 

(a) Fitz. Droit, 4t. 

(b) Bro. Droit, 43. Fitz. Droit, 21. 27 £. 3. 85. But see Fitz. 
Droit, 4a 
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himself on the grand assise (c). There are also matters crap. 
which go, not to the gist of the action, bat to the dig- ^ly. 
charge of it, as the resignation, or deprivation, of the de- . 

mandant, claiming as a sole corporation ; and also, objec- 
tions to the . action of the writ, as a mistake of the de- 
scent (d), which mast always have been pleaded specially. 
If an issue was joined on any of those special pleas, it 
was triable by a common jury ; and they were therefore 
sometimes resorted to for the sake of ayoiding the in* 
convenience of a trial by the grand assise («). But this 
motive cannot operate here, because in our practice aH 
issues in this action are tried by a common jury. 

There is also another material point, which is not put 
in issue by joining the mise on the mere right ; to wit, 
the seisin of the demandant, or his ancestor, as alleged in 
the count. When it is intended to put this in issue, the 
tenant, after joining the mise in the usual form, must also 
pray an inquiry as to the seisin ; and if this be not done, 
the fact, I apprehend, is virtually confessed, ' and the ten- 
ant cannot object on the trial, that the demandant, or his 
ancestor, had not been seised within the period of limita- 
tion prescribed by the statute (/). It is, I presume, from 
inattention to this part of the tenant's plea, and the effect 
of it on the trial, that some confusion has arisen as to 
the manner of conducting the trial in this action. When 
the mise is joined on the mere right, without any prayer 
to inquire of the seisin, the tenant has the affirmative on 
the trial (g). The seisin stated in the writ, and admitted 
by the plea, is prima facte a good and sufficient title for 
the demandant (h). The tenant, therefore, in this case, 
begins by giving his evidence first on the trial ; because 
if he cannot show a right of property, the title of the de- 
mandant, arising from the seisin stated in the writ, must 

(e) Fitz. Droit, 14. 29. 31. . (d) See Fitz. Droit, 47. 

(e) 2 Saund. 44. n. 4. 3 Chit. Plead. 652. 

(P See Fitz. Droit, 6. Bro. Droit, 32. 10 E. a 20. (502.) 10 
£.4.9. 

(g) 3 Leon. 162, lleidon, v. Ibgrave. Golds. 23. S. C. 

fh) See Fitz. Droit, 20. 27 E. a 9. (85.) 
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preTail. But when the ^eUn is pat in issue, it is obnons 
2iy, that the demandant has the affimative on that point ; and 
._..^ if he cannot prove the seisin within the time of limitatioiiy 
he will £ul in the action, whatever may be his title im 
other respects. If the juiy do not, find the^ seisin as al- 
leged, they will not inquire of the right, but will find « 
verdict for the tenant (t )• It would therefore be absurd 
to require the tenant to begin by showing his rif^t, wheD, 
from the pleadings, the demandant was to be required 
first to prove the seisin as alleged in his count ; without 
which proof he would not be entitted to question the 
tenant's right, nor to recover the land, whether the tenant 
could show any right to it or not. It was aeoordio(^y de- 
cided by Mr. Justice Heath, in the year 1800, that when 
the seisin was put in issue, the demandant should begin 
with his evidence ( ft ) ; and although the propriety of this 
course seems to have been questioned by Mr. Serjeant 
Williams, yet the same rule was adopted by Baron Wood^ 
in the year 1817, as reported in 1 Holt, N. P. Bep. 

667 (i). 

In this case, as also in Andrews v. Lord CromweD, 

Moore, 76S, the tenant was allowed to tender the demy- 
mark and to pray an inquiry as to the seisin, after the 
term in which he had joined the mise ; and it was con- 
sidered that he might do it at any time before the Assise 
were sworn. But in the case iu Moore, although the Judges 
allowed it at the appearance of the jury, yet they said it 
ought to be done at the time of joining the mise. This 

(i) Co. Lit 993. (k) 2 Saund. 45, f. note. 

(I) It aeems improper to cite this caee, without remarking on the 
inaccuracies and mistakes with which it abounds. Among other 
things it is stated, that the Assise were first sworn to try the issue 
on the seisin, on which they returned a verdict for the demandant; 
and that they were then sworn again to try the question of right, 
and returned a second verdict. This must undoubtedly be a mis- 
take of the Reporter. It is obvious from the statement of the 
trial in Littleton, § 514, that the Assise were sworn but once ; and 
that, after the whole evidence had been introduced, they were 
charged to inquire first of the seisin, and if they found that the 
ancestor was seised, th^n they were to inquire as to the right. 
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latter is unqaeitipiiably the most proper course, and seems <mAP. 
evidently to have been adopted in the ease above cited j^y. 
from Littleton. This prayer for an inquiry of the seisin is ...._..... 
in effect a material part of the tenant's plea, and a distinct 
groond of defence, of whicli the demandant ought to be 
seasonably apprized. If it should be attowed to be intro- 
dueed after the other part of the plea or defence, for 
which there seems to be no reason whatever, there can 
be no doubt that the courts would allow the demandant a 
continuance, or such other delay as should be necessaiy 
to enable him to prepare his evidence on that point. 

It may be further observed that although the demand- 
ant has the affirmative as to the seisin, when that is put in 
issue, yet if he proves that fact, the burthen is shifted, and 
the tenant must prove a greater rif^t to the land. 

But although the seisin alleged in the count is thus 
material, and may be put in issue, yet it seems to be im« 
proper and unnecessary to deny it in a distinct plea, by a 
iiaverse in the common form (m). The fact is put in is- 
sue by subjoining a prayer, that the Assise, or jury, may 
inquire whether the person named, was so seised. As 
the tenant, in the first part of his plea, did not directly 
assert his better right to the land, but only preyed an tn- 
qmry to be made respecting it ; it was natural, when add- 
ing the other point, that it should be put in issue in the 
like form. It was said indeed, in a case in 35 E. 3, stated 
by Fitzh. Droit, 30, that it was a good plea in a writ of 
right, to say, that he, on whose seisin the demandant 
counted,, was never seised ; and if it be found that he 
was seised, that the tenant has better right, &e. But it 
is evident that in the case there spoken of there was only 
one plea ; and even if such a plea were good in point of 
form, it would have only the same effect as the other 
mode of putting the seisin in issue ; that is, the assise 
must first inquire of the seisin, and if that he found for 
the demandant, they must then inquire which party has 

(m) 2 Wheat. R. 306. But see Bro. Droit, 32, the opinion of 
Brooke, that after the Statute of Limitations, 32 Hen. 8. c. 2, an 
issue might be tendered oh the seisin. ^ 
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CHAP. ^ greater right (n). Tbere being therefore a well set* 

XI r. ^'^^ mode of putting in issue the seisin alleged ia the 

^...,,^^^^,^^ count, in the same plea in which the right is put in issue, 

there is certainly no necessity for traversing it in a dis* 

tinct plea(o). 

In the case of Tissen r. Clarke, S Wils. 419. 541; 
the mise was joined on the mere right, without any denial 
of the seisin ; but this circumstance seems to have passed 
unnoticed. The tenant indeed was understood to ha're 
the affirmative to maintain, and he accordingly began id 
the giving of evidence ; but he undertook among other 
things to disprove the seisin of the demandant's ancestor 
within sixty years, by proving a seisin in others. And 
Lord Chief Justice De Grey, in his instructions to the 
jury, seems to have taken it for granted that if the tenant 
had proved a seisin for sixty years in himself and those 
under whom he claimed, he would be entitled to a verdiet 
under that issue. But even if the law be so, and if the 
tenant is not concluded in such a case by the tacit coflh' 
fession of the seisin declared on, still he should never 
omit to pray an inquiry as to the seisin, when he places 
any reliance on that point. For, even if the question* is 
open to him, on the general plea on the mere right, st91 
by omitting the other part of the plea, he takes the affirm- 
ative on this point, and must fail in it unless he di^^rovea 
the seisin alleged ; whereas, by putting it in issue in the 

(n) Co. Lit 393. 

(o) There is also in 3 Chit. Plead. 654, a plea denying the seisin 
of demandant's ancestor, which is copied from 10 Wentw. Plead. 
220. The plea begins by defending the seisin of the demandant^ 
and then traverses the seisin of the demandanVs ancestor. Went* 
worth, in the notes subjoined to this plea, confounds the action of 
' aaaiae of novel disseisin, with the grand assise, or jury, who try the 
issue in the writ of right ; and he talks of giving '' extracts from 
the statutes and law-books concerning an assise of novel disseisin 
at common law, grounded on the king^s unit ofrightJ'^ He gives no 
authority, and not even the name of any barrister, for the above 
mentioned plea ; and it certainly can derive no authority from his 
book; especially when coupled with the numerous absurdities on 
the subject of this action, which are found in the same page. 
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manner before mentioned, be tbrows tbe burtben of proof chap. 



XIF. 



on the demandant. 

The joining tbe mise on the right, with the prayer of «..««.._^ 
an inquiry as to the seisin, in the English practice, is as 
follows : 

And the said T. comes and defends the right of the said D. and 4. Plea, Joio- 
his seisin, [or, and the seisin of the said F. (the ancestor ) when, &c. |j« rf 'h^ wd" 
and all, &c. and whatsoever, &c. and chiefly of the tenements afore- praying in- 
said with the appurtenances, as of fee and right, &c. and puts himself ^^}V^ ^^ ^* 
on the grand assise of the lord the king ; and prays recognition to 
be made, whether he himself hath greater right to hold the tene- 
ments aforesaid with the appurtenances to him and his heirs as 
tenants thereof, as he now holdeth them, or the said D. to have 
the said tenements with the appurtenances as he above demandeth 
them. And he tenders here in court six shillings and eight pence 
to the use of tbe lord the now king, &c. for that, to wit, it may be 
inquired of the time of the seisin alleged by the said D. : and he 
therefore prays, that it may be inquired by the assise, whether the 
said D. (or, the said F.) was seised of the tenements aforesaid with 
the ^purtenances in his demesne as of fee in the time of the said 
lord the king George Uie second, as the said D. in his demand be- 
fore hath alleged (p). 

There are several expressions in this plea which are 
without any effect or meaning in our practice, or are 
wholly incongruous to it, and which ,are not necessary to 
characterize the plea. I see no objection to omitting all 
the formal words which follow the '' t&Aen," &c. and con- 
sidering them, if necessary at all, as included or repre- 
sented in that eUcatera, • I would therefore propose the 
following form : 

And the said T. comes and defends the right of the said D. and 5. AlUer. 
his seisin, {or, and the seisin of the said F.) when, &c. and puts 
himself upon the country; and prays recognition to be made, 
whether he the said T. hath greater right to hold the tenements 
aforesaid with the appurtenances to him and his heirs as tenant 
thereof, as he now holdeth them, or tbe said D. to have the said 
tenements with the appurtenances as he above demandeth them : 

(p) 3 Bla. Com. Appendix No. 1. Rast. 246, 247. See also Fitz. 
Droit, 10. 
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OBAP* ^^ ^^ ^^ ^' ^^ prays that it may be inquired by the jwaj^ 

21^^ whether the said D. (or, the said F.) was seised of the teheoMUiCs 

^^^^^^^^^^^^^ aforesaid with the appurtenances in his demesne as of fee, wifliin 

thirty {or^ forty) years next before the commencement of this actiont 

as the said D. has above in his said count alleged. 

There is do necessity for a joining of the issue by the 
demandant, nor for any replication or answer whatever to 
this plea. 

The tenant, if he has an estate for life only, may pray 
in aid of him in reversion or in remainder ; and the pro- 
ceedings and entries will be like those in aid-prayer in 
writs of entry (9). The plea, when the prayee in aid 
joins in the defence, will be varied as follows : 

e. Flea, after And now here at this day come as well the said D. as the said T« 
joiDdai ID aid. ^^ y^^ ^^ p^ ^^ revtrnaner) also comes, and fi^ly Joins himself 

to the said T. in aid against the said D. in the plea aforesaid ; and 
thereupon the said T. and P. defend the right of the said D. and 
his seisin, when, &c. and put themselves upon the country | and 
pray recognition to be made whether the said T. hath greater right 
to hold the said tenements with the appurta|ances for the term of 
his life, as he now holdeth the same, the reversion thereof afler the 
death of the said T. to him the said P. and his heirs belonging in 
manner aforesaid, or the said D. to have the said tenements with 
the appurtenances as he above demandeth them : And the said T. 
and P. also pray that it may be inquired, &c. 

If the reversioner or remainder-man does not come in 
and join in the defence, the tenant for life may plead akme ; 
and his plea would be like No. 5, supra, except in the 
statement or description of his own estate, which would 
be as follows : 



7. Pl0a,hy <^<1 prays recognition to be made whether he the said T. 

tenant for life, hath greater right to hold the said tenements with the appurtenances 
for the term of his life, as he now holdeth them, the reversion 
thereof, after the death of the said T. to the said P. and his heirs 
belonging, or the said D. to have, &c. (r) 

(q) See supra. Chap. IV. § 8. 

(r) Bro. Droit, 15. 39. 53. Fits. Droit, a 9 E. 4. 35. a. 
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I hare not met with any precedent in the books of chap. 
entries, of the Recent of the reversioner or remainder- 
man in this action. The entries and pleadings, if wanted, .^ 
may be easily made by reference to those in the writ of 
entry, supra. Chap. IV. § 8, and to the above plea by the 
prayee in aid ( « ) • If indeed the tenant had previously join- 
ed the mise on the mere right, and thereby forfeited his 
estate, the tenant by receipt would not in his plea maintain 
the right of the original tenant ; but ought, I presume, to 
pray recognition to be made, ^< whether he (the party re- 
ceived) hath greater right to hold the tenements to him 
and his heirs, as tenant thereof by the receipt aforesaid, 
as he now holdeth the same, or the said demandant to 
have the said tenements," &c. So if the estate of the 
tenant for life is determined pending the writ by forfeiture 
for any other cause, or by surrender, be who had the re- 
version may be received (I) ; in which cases it is clear 
that he cannot assert the present right of the original 
tenant, but must be permitted to maintain his own exclu- 
sive right. 

If a mistake in tracing the descent (u) is apparent on 
the face of the count, the tenant* may take advantage of 
it on special demurrer ; and I presume, in some cases, on 
a general demurrer, or even on a writ of error. When 
the mistake is of such a kind as to show that the demand- 
ant could not have been the heir of the person last seised, 
it would not be cured even by a verdict. But when the 
descent is defectively stated, though still such as is con- 
sistent with a title in the demandant, as alleging a descent 
from an uncle to a nephew, without naming the father of 
the nephew, the tenant would perhaps be required to de- 
mur specially (x). And when the mistake consists in 
omitting a collateral ancestor, through whom the * right 
descended, and this is not apparent on inspection of the 

(s) See Fitz. Droit, 11. 

(t) 2 Inst. 346. Bro. Receipt, 112. 18 E. 4. 25. Keilw. 70. 

(u) See supra, Chap. III. § 15. Bro. Omission, per totumf 2 Bos.^ 
d&Pul.570. 3 Bos. & Pul. 453. 4Bos.& Pul. 64. 

(x) 3 Bos. & Pul. 453. 
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CHAP. 
XIV. 



8. Plea) mis* 
take of the de' 
■cent. 



count, the tenant must plead it specially. As in the case 
in Fitz. Entre, 70, where the descent is deduced from J. 
to R*, as his uncle and heir, (to wit, as the brother of P. 
who was the father of J.) if R. had had an elder brother 
who survived J., the tenant must plead that fact ; because 
the right might have descended immediately from J. to 
R. ; and it would have so descended, but for the inter- 
mediate ancestor, of whose existence the court could not 
have any knowledge until it was stated in the plea. By 
our law, the elder brother in such a case would not have 
taken the whole estate ; and as it is settled that the de- 
mandant may recover an undivided part of the demanded 
premises (j^), such a plea in the case above supposed 
wbuld apply to a moiety only of the premises. But if J. 
had left a son, who had afterwards died without issue, 
the omission of that son would have the same effect here, 
as the omission of the elder uncle would have had at 
the common law. 

Such a plea might be as follows : 

And the said T. comes and defends the right of the said D«, and 
the seisin of the said J. when, &c. and says that the said D. his 
action aforesaid thereof against him ought not to have or maintain, 
because, protesting that the said J. never was seised of the said 
demanded premises, as the said D. has above in that behalf alleg- 
ed, for plea he says that the said J. bad issue a son named S. who 
survived him the said J. ; and this he is ready to verify ; where- 
fore, inasmuch as the said S. is not named in the writ and declara- 
tion aforesaid as the son and heir of the said J., he the said T. 
prays judgment if the said D. his action aforesaid thereof against 
him ought to have or maintain, and for his costs. 

I have not met with any precedent of this plea ; but 
the above form seems to contain all that is material (z). 
If it should be thought proper to plead it in abatement, 
instead of in bar, the plea will be easily altered by refer- 
ence to the forms in the third Chapter. 

The replication may either deny that J. ever had such a 

(y) 2 Pick. R. 387. 3 Pick. R. 52. Hob. 282, 
(z) See 46 E. 3. 9. 
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iOD, or may aver that he wa9 a bastard. The former chap. 
would be as follows : ^^^ 



And the said D. says that he ought not, by reason of any thing g^ ReDlicBUon 
by the said T. above in pleading alleged, to be precluded from that J, nevar 
having and maintaining his action aforesaid thereof against him **"^ '"^ ^•■"•* 
the said T., because he says that the said J. never had any such 
issue S. as the said T*. has above in that behalf alleged ; and this 
he prays may be inquired of by the country (a)» 

The replication that S. was illegitimate, would be sub- 
stantially the same as the plea to that effect, in the writ 
of entry ; supra, Chap. IV. pi. 20. 

Judgment 

The judgment, when for the demandant, may be as 
follows : 

It is therefore considered by the court here, that the said D. do lo. Judgment 
recover his seisin against the said T., of the tenements aforesaid fo' domandant. 
with the appurtenances, to him and his heirs, quit of the said T. 
and his heirs forever ; and that the said D. do recover against the 
said T. his costs of suit, taxed at 

The judgment for the tenant, when rendered on a ver- 
dict upon the general issue, or when it is otherwise con- 
elusive as to the title, may be as follows : 

It is therefore considered by the court here that the said T. shall ii. Judgment 
hold the said messuage with the appurtenances (or, the said de- ^"^'^ ^°' *•"' 
manded premises) to him and his heirs, quit of the said D. and his 
heirs forever ; and that the said T. recover against the said D. his 
costs of suit, taxed at (b). 

If judgment is rendered for the tenant on any plea or ^ 
issue which does not necessarily conclude the demandant 
as to the title to the land, as for example on a plea of a 
mistake in the descent, it would be, I presume, in the 
form that is used in other actions, viz. 

a) Sec ilast. Eut. 50. (b) Co. Eut. 182. c. Dyer, 302. a- 

38 
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CHAP. 
XIT. 



It is therefore considered by the court here that the said I>. take 
nothing by his writ aforesaid, and that the said T. go thereoF ^with- 
out day ; and that the said T. recover against the said D. his costs 
^^ , ^ of suit, taxed at . 

12» Judgment, 
that demand- 
ant take noth- Blackstone (c) indeed says, that after issue once joined 
ing by hit writ. ^ ^ ^^^ ^f ^^y^^^ ^^ judgment is absolutely final. This 

is true, when the issue is joined on the mere right ; but 
not so, as I apprehend, wheir it is joined on any other 
plea, whether in bar or in abatement (d). If the traverse 
of the seisin of the demandant or his ancestor, should be 
pleaded alone, a verdict thereon for the tenant would un- 
doubtedly be final and conclusive ; but it never is so 
pleaded, being always subjobed to the plea on the mere 
right. 

(c) 3. 194. (d) See 8 Co. 124. 
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CHAPTER XV. 



Writs of Formedon. 

This action is seldom resorted to in our courts. Es- chap. 
tates tail rarely exist among us ; and when they are creat- xv. 
ed, they are easily barred. One of the modes in which • 

estates tail were sometimes created at the common law, 
by implication- or construction upon devises, is abolished 
by our statute, 1791, c. 60. It is there provided that a 
devise to any person, ^' for and during such person's natu- 
ral life, abd after his death to his children, or heirs, or 
right heirs, in fee, shall be taken and construed to vest an 
estate for life only in such devisee, and a remainder in - 
fee-simple in such children, heirs, or right heirs.'' 

The same statute also provides an easy and simple 
method of barring estates tail. This may be done by a 
deed of the tenant in tail, conveying the premises in fee- 
simple to any person capable of taking and holding real 
estate in this Commonwealth. The deed must be exe- 
cuted before two of more credible subscribing witnesses,' 
and acknowledged before certain courts or magistrates in 
this State, or before a justice of the peace or magistrate, 
in some other of the United States, or in any other state 
or kingdom wherein the grantor may then reside ; and it 
must be duly recorded in the Registry of Deeds. This 
mode of conveyance does not di£fer from that which is 
always adopted here on a sale by a tenant in fee-simple ; 
although the law does nqt absolutely require in the latter 
case that there should be any subscribing witnesses. The 
statute further requires that this conveyance by the ten- 
ant in tail should be for good or valuable consideration, 
and made bona fide. Of course he cannot by any such 
conveyance change his estate tail into a fee-simple, to be 
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held by himself, as he may do by a common recovery. 
He may sell and convey the land, as if he held it in fee ; 
but if he conveys to any one, in trust for himself, he 
shall still hold it in tail, according to the original gift. 

By the same statute all lands held in fee-tail are made 
liable for the payment of the debts of the tenant in tail, 
in the same manner as other real estates are liable, as 
well after the decease, as in the life time of the tenant in 
tail. 

The above statute provides only for the case of a ten^ 
ant in tail in possession. By an additional act (a) it is 
provided, that where there is an estate for life with re- 
mainder in tail, which might be barred by a common re- 
covery, by the tenant of the freehold and remainder-man 
joining therein, it may be barred by the deed or deeds of 
those two parties, as efTeciually as it could be by suffering 
such common recovery ; such deeds to be duly executed, 
acknowledged and recorded, as provided in the former 
statute above mentioned. 

Neither of these statutes prevents the barring of es- 
tates tail by a common recovery ; and they may accord- 
ingly be converted by that process into estates in fee- 
simple, as they might be at the common law. 

In consequence of these statutes there will seldom be a 
conveyance by a tenant in tail that will amount to a dis- 
continuance ; and when the deforcement is of such a 
kind as not to take away the right of entry, the heir in 
tail, or remainder-man, or reversioner, may enter, and 
then bring a writ of entry on his own seisin (6). As 
therefore the writ of Formedon is so seldom necessary in 
our practice, I shall give only one form of each of the 
three kinds of writs ; referring the reader, for more par- 
ticular information, to the books of entries, and other an- 
iiient books which treat of this action. 

The count in formedon in descender may be as follows : 



1. Coant in 
Formedon in 
Peaccnder. 



Summon T. to answer to D. in a plea of land, wherein the said 
D. demands against the said T. a certain messuage with the ap- 
purtenances situate in^ &c. bounded, &c. which one P. gave to one 



(a) Stat. 1804, c. 59. 



(b) See 1 Ld. Rdym. 430. 
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O. and W. his wife, and the heirs of their bodies issuing, and crab 
which, after the death of the said G. and W. and of F. the son and 
heir of the said G. and W. and of B. the son and heir of the said 

F. ought to descend, according to the form of the gift aforesaid, to """" 
him the said D. as the brother and heir of the said B. and the 
grandson and heir of the said G. and W. as the said D. saith. 
Whereupon the said D. saith that the sliid P.* gave the said messu- 
age with the appurtenances to the said G. and W. and the heirs of 
their bodies issuing in form aforesaid ; by force whereof the said G. 
and W. within twenty years now last past (c) were seised of the 
said messuage with the appurtenances in their demesne as of fee 
and right according to the form of the gifl aforesaid, taking the 
profits, &c. and from the said G. and W. the right to the messuage 
aforesaid with the appurtenances descended according to the form 
of the gifl aforesaid to the said F. as son and heir of the said G. 
and W. and from the said F. the said right descended according to 
the form of the gift aforesaid to the said B. as son and lieir of the 
said F. and from the said B. for' that he died without heirs of his 
body issuing, the said right descended according to the form of the 
gift aforesaid to him the said D. who now demands the same as 
brother and heir of the said B. and grandson and heir of the said 

G. and W. and which after the death [of the said G. and W. 
and of the said F. the son and heir of the said G. and W. and 
of the said B. the son and heir of the said F. ought to descend 
according to the form of the gift aforesaid to him the said D. as 
the brother and heir of the said F. and grandson and heir of the 
said G. and W.] and of which the said T. unjustly deforceth him. 

The clause in brackets near the close of the count is 
usually expressed only by an &c. The allegation of de- 

(e) In the English precedents, whenever seisin is alleged, it is 
stated to have been in the time of such a king — tempore domini 
regis Henrici octovt, &c.. If it is necessary to state the time in our 
practice, it must be done as proposed in the above form ; but it 
seems to be unnecessary, because if the tenant would take advan- 
tage of the statute of limitations ho should plead it specially. Dyer, 
315. 6 Co. R. 8. 4 Taunt. R. 82G. 3 Brod. & Bing. 217. (But 
see 6 Mliss. R. 328.) The limitation of actions of Formedon has 
the usual savings in favour of infants, married women, &c. ; and of 
course when the statute is relied on by the tenant, the demandant 
ought to have opportunity to show in a replication that his case 
comes within some of those exceptions. 
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S. Plea, Mm 



9, Coant, in 
Forni«don in 
Remainder. 
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forcement at the close is added for the reason mentioiied 
above with Regard to several other actions. 

The pleas in abatement are substantially the same as 
those in writs of entry, excepting those few which are 
from their nature inapplicable to this action. 

The above statutes,, 1791, c. 60, and 1804, c. 69, 
furnish a plea in bar peculiar to our practice, by which a 
conveyance by the tenant in tail may be pleaded, with 
the same effect as a common recovery at common law. 

The general issue to the preceding count would be as 
follows : 

And the said T. comes and defends his right when, &c. and says 
that the said P. did not give the said messuage with the appurte- 
nances to the said 6. and W. and the heirs of their bodies issaln^ 
in manner and form as the said D. has above in his writ and declar- 
ation aforesaid alleged ; and of this he the said T. puts himself on 
the country, by A. B. his attorney. 

And the said D. likewise, by E. F. his attorney. 

The effect of this plea is, to deny that there ever was 
such an entail as set forth in the count ; and therefore 
any legal evidence, tending to show that the supposed 
gift never existed, or was ineffectual (d), is admissible on 
the part of the tenant. If it appears for example, that 
the supposed donor was not seised at the time of the 
gift (e), or that the supposed instrument of conveyance is 
not his deed, or that it creates a different estate from thai 
set forth in the writ, the issue will be found for the ten- 
ant. If the tenant relies on any other ground of defence 
he pust plead it specially. 

Count in formedon in remainder : 

Summon T. to answer to D. in a plea of land, wherein the said 
D. demands against the said T. a certain piece of land containing 
one hundred acres with the appurtenances situate in bound- 
ed, &c. which one G. gave to one H. and the Keirs of his |)ody is- 
suing, so that if the said H. should die without heirs of his body 
issuing, the said land should remain to one R. and the heirs males 
of his body issuing ; and which after the death of the said H. and 



(d) See 2 Taunt. R. 282. 



(t) Dyer, 122. 
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R. ought to remain to the said D. the son and heir of the said R. nuAP 

according to the form of the gifl aforesaid, because the said H. 

diedVithout heirs of his body issuing, as the said D. saith. And 

whereupon the said D. saith that the said G. gave the said de- — ""— ~~— 

manded premises to the said H. and the heirs of his body issuing, 

so that if the said H. should die without heirs of his bod> issuing 

the' said premises should remain to the said R. and the heirs males 

of his body issuing ; by virtue of which said gifl the said H., within 

twenty years now last past (f), was seised of the said demanded 

premises in his demesne as of fee and right according to the form 

of the gift aforesaid taking the profits, &b. and from the said H. 

because he died without heirs of his body issuing, the right to the 

said demanded premises remained, according to the form of- the 

l^ft aforesaid to the said D. as son and heir of the body of the said 

R. issuing : and which after the death, &c. because, &c. and of 

which the said T. unjustly deforces him the said D. 

General issue : 

And the said T. comes and defends his right when, &c. and says 4. Plea, J^<m 
that the said 6. did not give the said demanded* premises to the ^ * 
said H. and the heirs of his body issuing, so that if the said H. 
should die without heirs of his body issuing the said premises 
should remain to the said R. and the heirs males of his body issuing, 
in manner and form as the said D. has above in his said writ and 
declaration alleged ; and of this, &c. 

Or the plea may bAn a shorter form ; which will be 
found convenient when there are several remainders, or 
limitations over, set forth in the writ ; as follows : 

and says that the said G. did not give the said tenements d. Akitr^ 

with the appurtenances to the said H. and the heirs of his body 
issuing, with the remainder thereof expectant, in manner and form 
as the said D. has above in his said writ and declaration thereof 
alleged : and of this, &c 

Count in formedon in reverter : 

Summon T. to answer to D. in a plea of land, wherein the said 6. Count, in 
D. demands against the said T. a certain piece of land, &c. which R^^t„" *° 
one G. the grandfather of the said D. whose heir he tlic said. D. is, 

If) See the note supra, to pi. 1, in this Chap. 
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* 

^ gave to one H. and the heirs of his body iflsuiiig, and which after 

the death of the said H. ought to revert according to the form of 
the gift aforesaid to him the said D. as the grandson and heir ^f the 
^**~' said G. for that the said H. died without heirs of bis body issuing^ 
as the said D. saith : And whereupon the said D. saith that the said 
G. was seised of the said demanded premises in his demesne as of 
fee and right, taking the profitei, &c. and being so thereof seised, 
gave the said premises to the said H. and the heirs of bis body 
issuing in form aforesaid ; by virtue of which said gift the said IL, 
within twenty years now last past (g)^ was seised of the said 
proiitises in his demesne as of fee and right according to the gift 
aforesaid, taking the profits, Sec, and from the said H. for that he 
died without heirs of his body issuing, the right to the said demand- 
ed premises reverted, according to the form of the gift aforesaid, 
to him the said D. as the grandson and heir of the said G. to wit, 
as the son of one F. who was the son of the said G. : and which 
after the death, &c. for that, &c. and of which the said T. unjust- 
ly deforces him the said D. 

In one of the precedents in Rastel, 275, it is stated that 
the estate descended to VV. the son and heir of H. (the 
donee) and that W. died without heir of bis body issuing. 
But this is incorrect ; because although W. had no issue, 
yet there might have been another son of H. who would 
have been entitled to the estate ; and it oiight to appear 
distinctly in the writ and declaration that there is not 
DOW extant any issue of H. that Can inherit by force of 
the gift (A). And if H. is dead, and there is no such 
issue of his now living, this will support the averment, 
that he died (that is, that he is dead) without issue, al- 
though he might have left issue living at the time of his 
death. 

There is one case in which it might be necessary to 
allege a seisin in the issue of the donee ; and that is, 
when the donee should have di^d twenty years before 
the commencement of the action ; by which the demand- 
ant would be barred, unless his case came within some 
of the savings of the statute of limitations, or unless be 
could show a seisin in the issue of the donee within that 

(g) Sec the uoto supra, to pi. 1, in lliis Chap. 

(h) fcCo. o7 J]iic)Miaic\< .'u.. . 1'. N JJ. S-i\). l\ i/yer, 21(5. 
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period. If the count should allege such a seisin in the ohaf. 
issue, it ought also to show distinctly, not only that that ^r. 
issue died without issue, but that there is not now living ._...«, 
any other issue of the donee : as, for example, to state 
that the estate descended to W. the only child and heir 
of H. and that W. is dead without issue ; or, if H. had 
other children, to state that they are all dead without 
issue. 

The general issue to this count would be the same as 
that to the count in descender. 



39 
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CHAPTER XVI. 

SEGTZOXr X. 

Writ of Dower. 

CHAP. Th£re are in the English practice two different writs 

xvi. of dower, both of which are considered as Writs of right 

in their nature. One is called the writ of dower, UTuie 

nihU habet ; which lies in every case, excepting only 
when the widow has received a part of her dower of the 
same person who is sued, and out of lands in the same 
town. Before the statute of Westm. 1, if the widow- 
had received any part of her dower, the tenant might 
plead it in abatement of this writ unde nihU habet, al- 
though it was not received of himself ; and the widow 
was then driven to her writ of right of dower. If there- 
fore there were manj tenants of distinct parcels of land of 
which she was dowable, and any one of them refused to 
assign her dower, she could not receive it of the others^ 
without losing the benefit of this action. To prevent 
this delay and embarrassment to the widow, it is provided 
by the statute before mentioned, cap. 49 (a), that this 
plea shall not avail the tenant unless she had received the 
part of her dower of himself, and in the same town, be- 
fore the purchase of her writ. 

We have a statute for the speedy assignment of dow- 
er (6), which prescribes the form of the original writ and 
of the writ of seisin, and the course of proceedings in 
the action. In the form of the writ of seisin there given 
it is said, in reciting the judgment, that the demandant 
had recovered the premises " by our writ of dower 
whereof she hath nothing ;" from which it is to be infer- 

(a) 2 Inst. 261. (h) Stat. 1783, c. 40. 
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red that this is the action intended by the legislature. eHAP. 
From the facility with which the titles and estates of ^y^, 
those who hold lands can be generally discovered, in con^ ,_..^..^^. 
sequence of our laws for the registry of deeds and con- 
veyances of land, a case can rarely occur here, in which • 
the widow would have occasion to bring a writ of right 
of dower ; and I have never known any such action in 
our courts. When the husband dies seised, the widow's 
dower may be assigned and set out to her by the Probate 
Court, in which her husband's estate is settled ; and this 
is the most usual and most convenient course. If the 
husband had aliened the land in his life time, or if from 
any other cause the dower is not assigned by the Probate 
Court, the widow may, by the above mentioned statute, 
1783, c. 40, demand her dower to be assigned and set 
out to her by the heir, or other person having the next 
immediate estate of freehold or inheritance ; and if he do 
not, within one month after the demand, assign her dower 
in the whole of which he is seised, she may refuse to 
accept any part, and may bring her action according to 
the statute. 

Our statute may perhaps be considered as having pro- 
vided the writ therein mentioned as an adequate remedy 
for the widow in all eases. But if the common law in 
this particular is still in force here, so that tbe receipt of • 

part of her dower in the manner before mentioned would 
be a bar to this action, there can be no doubt .that the 
other branch of the same law would be adopted likewise, 
ao as to give to the widow in such a case a writ of right 
of dower. 

If the demandant recovers in this action, she is by the 
same statute entitled to reasonable damages from tbe time 
of her demand ; which damages would of course be equal 
to the rents and profits of her third part for that time. 
At the common law no damages were recoverable in this 
action. By the statute of Merton (o), if the husband 
died seised of the land, the widow on recovering her 
dower, recovered also damages equal to the value of the 

(c) 2 Inst. 80. 
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<mAP. dower from the time of the husband's death ; or, accord- 

XVI. ^'^S ^^ ^^® better opinion, from the time of making her 

.............^ demand ((/). Our statute above mentioned makes no 

distinction of that kind ; but awards damages to her, 
* from the time of her demand, whether her husband died 
seised or not; and by a later statute (1816, c. 84) she 
is entitled fn all cases, where her husband dies seised, to 
one third of the rents and pro6ts from the time of his 
death until her dower is assigned. ^ 

The three points necessary according to the common 
law for maintaining this action are the marriage, the seisin 
of the husband during the coverture, and the death of the 
husband ; but by our statute 1785, c. 69, if the parties 
have been divorced for the cause of adultery committed 
by the husband, the wife is entitled to have her dower 
assigned in his lands, ^^ in the same manner as if he was 
naturally dead." 

The marriage must be lawful ; and according to the 
common law, must continue till the death of the husband ; 
so that a divorce a vinculo matrimonii would be a good 
bar to the action. It is still a good bar here in every 
case excepting that before mentioned, of a divorce for the 
adultery of the husband. By our law, a divorce for the 
adultery of either party is always a vinculo. 
^ As to the seisin of the husband during the coverture, 

a seisin in law is sufficient, and will entitle the widow to 
maintain this action.- As if lands descend to the husband, 
who dies without making an actual entry, his widow shall 
be endowed ; because it is not in her power to compel 
him to enter (e): This however should probably be 
con6ned to the case of a descent occurring during the 
coverture. After the marriage, the husband cannot by 
any conveyance or act by himself alone defeat his wife's 
right of dower in his lands (/) ; and therefore when the 
law has cast the. freehold on him, he ought not to be per- 
mitted at his own pleasure to prevent the completion of 

(d) Co. Lit. 33. 1 Cruise's Dig. 169. (e) Co. Lit. 31. a. 

Cf) See Plowd. Qu. 54. pa. 6. Recovery in Cessavit against the 
husband, will not bar the wife. 
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his title, and thereby to preclude the right of his wife. chap. 
This, as to its effect on the title of his wife, would be ^n. 
equivalent to a conveyance of his land. But as he may .__«^ 
by a conveyance before marriage prevent the claims of 
his future wife, so in the case of a descent occurring before 
marriage it seems that he may refuse to enter, and in that 
manner virtually release and convey his land before her 
inchoate title to it can commence. However this may 
be, it is clear that if, in case of such a descent, a stranger 
has become seised of the l^nds by abatement before the 
marriage, the wife cannot be endowed, unless the husband 
enters, or recovers the land by action during the coiner- 
ture. And, on the other hand, if the descent occurs after 
the marriage, or if the husband is disseised of any land 
during the coverture, the widow may maintain her action 
for dower against the abator or disseisor. 

If the seisin of the husband is lawfully defeated during 
the coverture, his widow cannot be endowed. As if, 
after he has entered on land descended from his father, 
his mother has her dower assigned out of the same land ; 
now the mother being in by her husband, and immediately 
under him, the son is considered for this purpose as never 
having been seised of the part so assigned to her (jp). 
But if the mother afterwards dies before the son, his 
widow would be dowable of the whole. 

The estate which the husband had in the land must be 
such, that the issue, if any, begotten between him and 
his wife might by possibility have inherited it. There- 
fore if land were given to him and his heirs begotten of 
a former wife, the last wife would not be entitled to 
dower, whether he left issue by the former or not. If 
the husband were seised as a joint-tenant, and died before 
his companion, the latter will take the whole land by sur- 
vivorship, and exclude the widow. If the husband has 
conveyed his land by way of exchange, the widow may 
be endowed at her option of that which was given, or 
that which was taken in exchange ; but not of both ; 
though he was seised of both during the coverture (A)« 

(g) Co. Lit 31. (h) Co. Lit. 81. 
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CHAP. 



1. Count in 
Dower, with- 
out preTious 
demand. 



By the immemorial usage and commoD law of this State, 
a wife may bar herself of her dower, by joining with her 
husband in a deed for the conveyance of his land, therein 
expressing that she releases her claim to dower ; or bjr 
her deed made after the conveyance by her husband, 
reciting that conveyance as a consideration, and releasiog 
her claim to dower in the land so conveyed by him (%)• 
In the English practice there is not, strictly speaking, 
any count on a writ of dower, like those in other real 
actions ; that is, there is no distinct allegation of the sev* 
eral facts on which the demandant founds her right to re- 
coyer. There is only a demand, or plaint, specifying the 
land, and claiming the third part of it as her dower. Such 
a writ and plaint, with the usual alterations to adapt it to 
our jMractice, would bs as follows : 

Summon T. to answer to D. of widow, who was the 

wife (k) of one A. B. late of deceased, in a plea of dower (l)^ 

wherein she demands against the said T. one third part of a cer- 
tain piece of land with the appurtenances situate in contain- 
ing sixty acres and bounded, &c. as her dower of the endowment 
of the said A. B. her late husband, whereof she hath nothing; and 
of which the said T. deforceth her, as it is said ; to the damage, &c. 

If it is thought necessary to allege a previous demand 
of her dower, pursuant to the statute, the count, after the 
words ^^ whereof she hath nothing," would proceed as 
follows : 



ft. — with 
aTerment of a 
previous de- 
mand. 



as it is said ; and the said D. says that after the death of the 

said A. B. the said T. had the next immediate estate of freehold in 

the said described premises, and afterwards, to wit, on the 

day of she the said D. did demand of the said T. to assign 

and set out to her, her dower, or just third part, of and in the same 
premises ; but although one month after the making of the said 
demand is long since past, the said T. hath refused, and still doth 
refuse, to assign and set out to her her dower as aforesaid, and 
unjustly deforceth her thereof ; to the damage, Slc, 

(i) 7 Mass. Rep. 14. Fowler ». Shearer. 

(k) See Cro. Jac. 217. Fulliam v. Harris, that the want of this 
averment would abate the writ. 

(I) See Sut. 1783, c. 40. § 3. 
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The allegation of a deforcement at the close of the chap. 
demand or plaint, is not found in the English precedents. ^yi. 
It is however inserted in the English writs, and therefore ___^ 
cannot be improper in this place ; .and it serves in our 
practice to introduce the ad damnum^ which immediately 
follows, according to the form of the writ of dower pre- 
scribed by the statute 1783, c. 40. 

A demand, or plaint, like the foregoing, is considered 
as containing implied averments of the marriage, and of 
the seisin and death of the husband ; insomuch that the 
tenant may in a plea in bar deny either of those fects, as 
if it were expressly alleged. The marriage, if put in 
issue, is tried by the certificate of the Bishop (m) ; and the 
question, whether the husband is dead, is tried on the 
examination of witnesses by the court, without the inter- 
vention of a jury (n) ; therefore on those two points no 
issue is ever joined in the common form. But when 
the tenant traverses the seisin of the husband, which is 
triable by jury, his plea concludes to the country (o) ; as 
in all other actions when any material fact alleged in the 
declaration is traversed. 

The allegation of the previous demand by the widow 
is obviously necessary, whenever such a demand is re- 
quired to entitle her to damages ; because in our practice 
there is no other mode by which the tenant can be ap- 
prized that she makes such a claim, and can have oppor- 
tunity^ to resist it. In the English practice, after judgment 
for the demandant for seisin of the third part of the land, 
(if upon default, or otherwise, without verdict,) the de- 
mandant enters on the record a suggestion that her hus- 
band died seised of the premises, in order to entitle 
herself to damages according to the provisions of the 
statute of Merton. Thereupon a writ of inquiry is issued 
to the sheriiSr to ascertain whether the husband died seis- 
ed, and if he did, then to find the annual value of the land, 

(m) Rast. Ent. 228. 

(n) Rast Ent 228. 2 Inst 80. Benloe, 86. pi. 131. 

(o) Co'. Lit. 126. a. 



312 WRIT OP DOWER. 

cuAV^ ^^^ ^^^ damages sustained hj the demandant (p). The 

j^vi. tenant of course would have notice of the taking of this 

.................. inquisition, and might appear before the sheriff, to contest 

the fact of the husband's djing seised, as ivell as to yre-» 
vent the recovery of excessive damages. But in this 
State damages are never assessed, in any action af com- 
mon law, by an inquisition taken by the sheriff out of court. 
If there is any issue of' fact joined by the parties, the 
jury who try that issue also assess the damages, when 
damages are to be recovered. If there is no issue of 
fact, and judgment is rendered for the demandant on de- 
murrer or default, the damages are assessed either by the 
court, or by a jury empanneled for that purpose in court. 
If therefore the tenant is defaulted, the demandant in our 
practice would proceed immediately to prove her dam- 
ages, without any new notice to the tenant. The conse- 
quence is that the tenant would have no opportunity in 
any stage of the cause to traverse the previous demand, 
unless it were alleged in the original writ or plaint. By 
our statute 1784, c. 28. § 7, when the tenant or defend- 
ant in any action is defaulted, all the material facts in the 
declaration are taken and deemed to be true. The de- 
mandant in the writ of dower, in order to avail herself of 
this provision, ought to allege distinctly the previous de- 
mand and refusal, when she intends to rely upon it for 
the recovery of damages. 

It has been not unusual in our practice to add amount 
in writs of dower, corresponding in some measure to the 
counts in other real actions. It contains, besides the 
averment of the previous demand by the widow, a direct 
9|verment of the seisin of the husband. There appears 
to be no reason for inserting this latter averment, which 
would not apply equally to the averment of the marriage, 
and the death of the husband. All three of these points 
are equally material ; and they are all traversable ; yet 
it has never, as I apprehend, been deemed necessary with 
us to insert the two latter averments. If however it 

(p) Townsend's 2d book of judgment, 93. 2 Saund. 44. note 4. 
by Williams. 
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thoujd be thoagbt proper to allege the seisin of the bus- crap. 
band, the demandant will state her claim or demand as in ^y|, 
the above pi. 1 ; and then proceed as follows : <^_-,— p.* 



—whereof she hath nothing j as jt is said : And whereupon 3. — with 
the said D. says that the said A. B. heretofore, in his life time, and the h^sband^s 
during the intermarriage between him and the said D. was seised seisin, 
of the whole of the above described tenements with the appurte- 
nances in his demesne as of fee, (or, in his demesne as of fee-tail, 
to wit, to him and the heirs of his body lawfully begotten — or, to 
him and his heirs of the body of the said D. his wife begotten,) and 
after the death of the said A. B. the said T. had the next immediate 
«Btate of freehold, &c. (stating the previotis demand, &c. cm above 
inpL2.) 

If the seisin of the husband is alleged, it seems proper 
to mention of what estate he was seised, so that it may 
appear to be one out of which the demandant is dowable. 
It seems unnecessary to aver it to be a seisin in deed, 
<^ by taking the profits ;" as we have already seen that a 
aeisin in law is sometimes sufficient. 

Upon the construction of the above mentioned statute . 
eoncerning dower, it has been decided that the action 
must be brought against the actual tenant of freehold ; 
and that it will lie against him for the damages as well as 
for the land, although the previous demand should have 
been made of a former tenant (9). In such a case the 
count might be varied by stating the previous demand as 
follows : 

and after the death of the said A. B. one R. S. had the next 4. — aver- 

immediate estate of freehold in the said described tenements "oug^^J^l^nd 

with the appurtenances, and afterwards, to wit, on she the of a rormer 

said D. did demand of the said R. S. to assign and set out to her tenant, 
her dower or just third part of and in the same tenements with the 
appurtenances ; but although one month afler the making of the 
said demand is long since past, yet neither the said R. S. nor the 
said T. has assigned and set out to her her dower as aforesaid, but 
they and <acfa of them have neglected and refused so to do, and 
the said T. still unjustly deforces her thereof. 

(q) 12 Mass. R. 485. Parker v. Murphy. 
40 
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CHAP. 
XVI. 



Id this last form there is no statement of die title of the 
tenant, .nor of the manner in which he acquired the land 
from the former owner of it. This is required onlj in a 
writ of entrj ; in which the demandant founds his right to 
recover on the defective title of the tenant, as set forth in 
the count* But in this writ, as in every other which is 
in the nature of a writ of right, the demandant relies on 
his own title as set forth in his writ or count. The 
bringing of the action is an implied averment that the 
party sued is the actual tenant of the freehold ; and there 
is moreover an allegation of deforcement hy him. Such 
an allegation contains no intimation of the manner in 
which the tenant acquired the possession ; but implies 
merely that he now withholds the land from the party who 
is entitled to it. 

If the parties have been divorced for the adultery of 
the husband, and the action is brought against him, the 
form may be as follows : 



4k Count Summon T. to answer to D. of single woman, and late the 

against hui- yf\fy of the said T. from whom she has been divorced, in a plea of 
TorM for adul- dower, wherein she demands against the said T. one third part, &c 
tery committed as her dower, of the endowment of the said T. whereof she hath 
^ nothing, as it is said. And whereupon the said D. says that during 

' the intermarriage between the said T. and D. he the said D. was 
aeised of the whole of the above described premises with the ap- 
purtenances in his demesne as of fee, and that afterwards, to wit, 

at the Supreme Judicial Court begun and held at within and 

for the county of on the day of she was by the decree 

of the justices of the same court divorced from the said T. for the 
cause of adultery committed by him ; as by the record thereof in 
the same court remaining more fully and at large appears ; and 
that afler the said divorce the said T. continued seised of the whole 
' t>f the said described premises, and had the next immediate estate 
t>f inheritance therein ; and the said D. further says, that after- 
wards, to wit, on she demanded of the said T. to assign, &c. 

(09 abovt in pi. 2 J 

In all the other forms it is thought sufficient to arer 
that the person first seised had a freehold estate ; as that 
averment is within the terms of the statute, and 'would 
be well proved by showing that he had an estate, either 
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in fee, in tail, or for life. So in the preceding case, if chap, 
the husband had before the divorce aliened the land in jry|^ 
fee, and taken back an estate for life, it would be suflS- ..«__^ 
cient to aver that he had a freehold. But as he must 
have been seised during the coverture of an estate of in- 
heritance, to entitle his wife to dower, it seems proper, 
when he continues so seised, to make the averment ac- 
cordingly. 

If the action is brought against any stranger to whom 
the husband had aliened, the count may be readily fram* 
ed, by reference to the preceding forms. Instead of say- 
ing that the tenant, or other person of whom the demand 
was made, had the next immediate estate after the death 
of her late husband, she would say that it was after the 
said divorce. 

The writ of right of dower, if maintainable here, may 
be easily framed from the writ unde nihil habet By the 
ancient common law, this writ, like many other writs of 
right, was directed to the heir of the husband, or to the 
lord of the fee ; and commanded him ^^ to hold full right" 
{plenum rectum teneas) to the widow, of the third part of 
ten acres of land, &c. &c. (r). In our practice, the writ 
must be directed to the sheriff, and returnable to the pro- 
per court ; and I am not aware that any change of the 
above forms is necessary, excepting to omit the word9| 
<^ whereof she hath nothing" (s). 

SECTION 11. 
Pleas in actions of Dower. 

The pleas to the writ, or to the action of the writ, 
that may be found necessary or useful in this action, will 
be readily formed from the like pleas in the writs of 
entry. 

It is said to have been decided, in the Supreme Judi- 
cial Court, Suffolk, August Term, 1796 (<), that the want 

(r) See Register, 3. (s) See Booth, 118. 166^ 

(t) Story's Pleadings, 353. Coffin v. Coffin. 
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ctiAT* ^^ ^ demand by the widow, pursuant to the statute 1783, 

XVI* ^' ^^' ^"^^ ^^ pleaded in abatement. But in another 

^ case in Essex, in the year 1794, the same matter waa 

pleaded in bar of damages (u). The plea does not gfre 
the demandant a better writ ; but is predicated on the 
supposition that the widow cannot recover the land and 
the damages, without such a demand. It seems therefore 
that the plea traversing the demand ought to be pleaded 
in bar of the action, if such a demand is a necessary 
prerequisite to the bringing of the action ; or in bar of 
the damages, if the demand is required only to entitle the 
demandant to damages ; and that it is not a proper plea 
in abatement. 

By the statute 1816, c. 84, the widow is entitled to 
one third of the rents, income and profits, in all cases 
where her husband died seised, from the time of his 
death until her dower is assigned. In cases of this kind, 
the heir, or other person claiming under the husband, 
cannot in general be ignorant of the widow's title to dow- 
er ; and if he receives the whole rent or income, it is 
just and reasonable to suppose that he takes the one third 
of it as trustee for the widow ; but a stranger, who held 
the land in the Jiusband^s life time, might have no notice 
of the widow^s title, and is not liable for the rents until 
after a demand by the widow. 

It appears not improbable that this demand was origi- 
nally prescribed by our statutes (x), merely to entitle the 
widow to damages, and not as necessary to the mainte- 
nance of her action for the land. Her title to dower was 
•established by the common law, and had been recognised 
by other statutes. The legislature, in the statute of 
1783, do npt give to the widow a right of dower; but 
assuming that she is already entitled to it, they make 
ftrovision for its more speedy assignment, by providing 
among other things for damages to be paid to her, if it 

(u) lb. Neck v. Lee. 

(x) See Provincial statute, 13 Wil. 3. Prov. Laws, 359. The 
'Sd. sect, provides for the case of the widow's recovering her dow- 
•er, without damages. 
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is not assigned when demanded. In England, the widow obap. 
recovers her dower by the common law, and her damages* ^ru 
by statute ; and they are considered as several judgments " 

in their nature, so that the judgment for the damages may 
be reversed, and that for the land be affirmed, on a writ 
of error (y). Upon the construction of our statute which 
I have above suggested, a widow, if she was willing to 
waive her claim to damages, might maintain her action 
without alleging or proving any previous demand ; and of 
course the want of such a demand could not be pleaded 
in bar of the action, but only in bar of damages. But as 
the language of the statute seems to require a demand in 
all cases, and as it has been usually so understood and 
construed, it seems to be the safest course, until some 
judicial decision of the point, for the demandant to make 
such a demand, and to state it in her count, and for the 
tenant, when traversing it, to conclude his plea in bar of 
the action. 

As the demandant's right to dower depends on three 
distinct and independent points, tcf wit, the marriage, the 
seisin of the husband, and his death, all of which are 
equally material, it follows that there is no general issue, 
in the common acceptation of that term, that is, no plea 
that puts in issue the whole gist of the declaration ; and 
if the tenant means to deny either of those three facts, 
he must traverse it distinctly. At common law he could 
not traverse more than one of them ; because either, if 
found for him, was a complete bar ; and he cannot now 
do it without obtaining leave to plead double (z). 

A plea traversing the marriage may be as follows : 

And the said T. comes and says that the said D. ought not to 6, Plea, tra<« 
bave her dower in this behalf as having been the wife of the said ^|[!ri™ 
A. B. because the said T. says that she the said D. never was ac« 

(y) Co. Lit. 82. note 198. See 2 Saund. 44. note 4. Ibid. 328. 

(z) See W. Black. R. 1157. 1207, where leave was refused to 
plead ne ungues teiste que dower, and ne ungues accoupley &c. But 
the principal reasons there given do not apply in o^r practice. The 
issues are both trhible by jury in our courts ; and the pleading does 
not delay the demandant. 
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CHAP. 

xrx. 



coupled (or, joined) to the said A. B. in lawful matriraony ; and of 
this he puts himself on the country. Or^ 

^-^-comes and says that the said D. ought not to have her dourer 
of the tenements aforesaid, because he says that the said A. J3. of 
whose endowment she demands her dower, and she the said D. 
never were joined together in lawful matrimony; and of this, 
&c. (a), 

1 have concluded this plea to the country, although it 
is never so done in the English practice. The reason 
there is, that the question of the marriage is usually tried 
by the certificate of the Bishop. The plea therefore 
concludes with a special averment, as in other cases when 
the matter is not to be tried by a jury : ^^ et hoc paratas 
est verificare, ubi et quando (or, qualUercunque) curia 
cansiderabit.^^ The replication then usually alleges a 
marriage in some particular diocese in England, and con- 
cludes with a like averment ; whereupon a writ is issued 
to the Bishop of that diocese, to certify whether the par- 
ties were lawfully married. If the marriage was cele- 
brated in a foreign country, the replication must so state 
it, and conclude with tendering an issue, which will be 
tried by a jury (6). But as the tenant, when making his 
plea, cannot foresee what will be the replication, he must 
plead in such a manner that the demandant may reply in 
either mode, as her case may require. In our practice 
there is no occasion whatever for any replication. ^ The 
record need not show in what particular place the mar- 
riage was celebrated ; because wherever celebrated, it 
must be tried by a jury in the county where the action is 
pending. The plea is like any other plea which denies 
some one material fact in the declaration, and which, if 
found for the tenant, is a complete bar to the action. In 
such cases the plej^ should always conclude to the country, 
unless there is something in the nature, or form, of the 
averments that requires a different course. It is true 
that in this case the marriage is not expressly alleged in 

(a) See Rast. ^ 229. 

(h) 2 H. Black. 145. Ilderton v. Ilderton. 
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the declaration ; and neither is the seisin, nor the death 
of the husband, so alleged in the English forms ; but thej 
are all considered as implied, and virtually alleged (c) ; 
and accordingly, when the seisin of the husband is tra- 
versed, (which fact is there triable by jury) the plea con* 
dudes to the country (d), , As it appears therefore that 
the only reason for concluding this plea with a verification 
is one which does not exist here, we ought to conclude 
it to the country, according to the general rules applica- 
ble to such pleas in other cases. If however it should 
be thought proper to conclude the plea with an averment, 
that averment must be in the form common in other pleas, 
and not in the special form above mentioned, as used in 
the English courts ; and the replication will set forth a 
marriage, and conclude to the country. 

The tenant never makes defence in the commencement 
of his plea. He << comes and says," omitting the words, 
" and de/eiufo," &c. (e). \ 

The plea traversing the seisin of the husband is as 
follows : 
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CHAP. 
XVI. 



And the said T. comes and says that the said D. ought not to 7. piea, tra- 
have her dower of the tenements aforesaid with the appurte- ▼«/Mng th« 
nances of the endowment of the said A. B. because he says that husband, 
the said A. B. neither at the tiirie when he married the said D. (or^ 
neither at the time of his supposed marriage with the said D.) nor 
at any time afterwards, was seised of the tenements aforesaid with 
the appurtenances whereof the said D. above demands her dower 
{oTy was seised of the above described tenements) of such an estate 
that he could have endowed the said D. thereof: and of this he 
puts himself on the country XP- 

This manner of pleading in general terms, that the 
husband ^^ was never seised of such an estate that he 
could endow his wife," &c. is conformed to the demand 



(c) See 2 Saund. 10. note 14. 2 Salk. 629, that whatever is neces- 
sarily understood, intended, and implied, is traversable, as much 
as if it were expressly alleged. 

(d) Rast. 290. (t) Rast. 232. 
CP Rast. 230. 3 Ld. Raym. 192. 
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or plaint in the English practice ; which does not set 
forth of ivhat estate the husband was seised. And a ver- 
- ■ . diet for the demandant on such an i^sue, finds only that 

the bu^Nind did ^ die seised of such an estate that he 
could endow the said D. thereof/' &c. ; without specify- 
ing what estate it was (g). The allegation by the de- 
mandant of the seisin and estate of her husband ivili 
probably be found unnecessary in our practice ; but if it 
is retained in the count, the above plea ought to be alter- 
ed to correspond to it. The plea in that case might set 
forth what estate the husband had, if any, as for life, or 
in special tail ; or, set forth an estate in the tenant, or in 
some other person ; and in either case traverse the estate 
of the husband as alleged in the count, and conclude to 
the country. Or perhaps it would be sufficient, witboat 
any inducement, to deny that the husband was seised in 
his demesne as of fee, or fee-tail, &c. in manner and 
form as alleged in the count, concluding to the country. 

A plea denying the death of the husband, might be as 
follows : 

B. Plea, tra* And the said T. coroes and says that the said D. ougbt not to 
d*aib*of the have her dower of the tenements aforesaid with the appurteoan- 
husband* ces, because he says that the said A. B. of whose endowment she 

the said D. has above demanded her dower of and in the above de- 
scribed premises, was living at the time of the commencement of 
>thLi action ; without this, that the said A. B. was dead at the said 
time of the commencement of this action, as the said D. has above 
in that behalf supposed ; and of this he puts himself on the country. 

The precedents of this plea in Rast. 228, and Winch's 
Ent. 358, aver that the husband is not^; living. That 
averment cannot be amiss, when the fact is so ; but if he 
was alive at the commencement of the action, that is a 
complete bar, although he may have since died. The 
averment therefore which I have above proposed will 
answer in every case, and it serves better to introduce 
the traverse which follows. 

The above plea differs also in other respects from the 
English precedents. By the common law the issue on 

(g) Aston's Ent. 291. . • 
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this plea was tried bj the court, upoo an examioation of crap. 
witnesses before them, without the intervention of a xtu 

jury (*)." The plea accordingly concludes with a special ^..«.-. 

aTorment, like the above mentioned plea of ne ungues 
accauple, &c. and the replication concludes in like man- 
ner. But by our law this issue is tried by a jury in the 
usual manner ; and the reasons given above for the altera- 
tion of the other plea apply with equal force to this. 

This plea also differs from the two preceding, in con- 
taining an inducement and a formal traverse, instead of a 
simple denial. This arises from the nature and form of 
the implied allegations which are denied in the respective 
pleas. In the two former cases the allegation is affirma- 
tive, to wit, << that A. B. was seised,'' or, ^^ that A. B. 
and the demandant were lawfully married ;" and a bare 
denial of that proposition forms a perfect issue, an affirma- 
tive and a negative. But in this third case the allegation 
is, << that A. B. is dead," and the tenant alleges << that he 
is living ;" which two affirmatives, though in their nature 
contradictory to each other, do not form an apt issue. It 
is therefore necessary to add a traverse of bis death at 
the time supposed. 

If this plea introduced any new matter, it ought to 
conclude with a verification, to give the demandant an 
opportunity of answering that new matter. But the in- 
ducement to the traverse contains nothing but a denial of 
a fact which had been ■ alleged by the demandant ; and 
the only use of the formal traverse is to put that denial 
in a proper form for trial. In the case of Filewood v. 
Popplewell & al. (t), which was a Sci. Fa. against bail, 
the defendants pleaded that the principal died before the 
return of any Ca. Sa. against him. The plaintiff replied 
a Ca. Sa. issued and returned at such a time, and that 
the principal was alive at the time of the return ; and 
eoncluded with a verification. Upon a demurrer to this 
replication the court held it good ; and in two subsequent 

■ * 

(h) Rut 98a Dyer, 185. Thome v. Rolfe. Benl. 86. S. O. 
where the proceedings are set forth at large. 3 BI. Com. 336, 

(i) 3 Wils. 61. 

41 
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CHAP, cases (ft) a similar replication was held good, upon a spe- 

xTi. cial demurrer showing for cause that it ought to have 

.............. concluded to the country. The reason given was, that 

the writ of Ca. Sa. pleaded bj the plaintiff was new^ nuit- 
ter, which the defendant ought to have opportunity to 
answer. These cases seem to prove 6 converao that if 
the replication had merely traversed the allegation of 
the party's death before a given time, it ought to have 
concluded to the country. 

On this plea to the writ of dower there is nothing that 
can be specially replied, in maintenance of the action. 
The fact alleged (by implication) in the count, and denied 
by- the plea, is absolutely essential. The demandant 
cannot in any way confess and avoid the matter of the 
plea, or qualify her own implied allegation. She must 
prove it simply and absolutely as alleged. She cannot 
offer any other issue than that presented by this plea of 
the tenant ; and therefore he may conclude the pleadings 
at once by tendering the issue. 

If the want of a previous demand by the widow is 
pleadable in bar of the action, by force of our statute 
1783, c. 40, such a plea might be as follows : 

9. Plea, denj- And the said T. comes and says that the said D. her action afore- 
ing the demand gaid thereof against him ought not to have or maintain, because 
«r, * he says that the said D. did not demand of him the said T. {or, of 

the said R. S.) to assign and set out to her her dower of and in the 
said premises above in the writ aforesaid mentioned, in manner and 
form as the said D. has ahove in that behalf alleged ; and of this • 
he puts himself on the country. 

This plea does not deny the demandant's title to dow- 
er, but is pleaded as a bar to the present action. It 
therefore begins like a common plea in bar, to wit, ^< that 
she ought not to have her action, &c." and not, like the 
preceding pleas, ^^ that she ought not to have her dower," 
&c. This form is frequently adopted in Rastel's entries, 
when the plea, instead of denying either of the three 
material facts on which the title to dower is founded, un- 

(k) Doug. 58. 2 Durn. & East, 576. 
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dertakes to bar the action by new matter set forth in the chap. 
plea. But this distinction seems to be disregarded in xvi. 
Coke's, Aston'S} Winch's, Heme's, and other entries ; , 

and the difference appears to be immaterial. 

This denial of the previous demand is sometimes pre* 
ceded by an allegation, that the tenant has always been 
ready to render to the demandant her dower, &c. ; but 
such an allegation is unnecessary in our practice, because 
if the matter is pleadable in bar, it is by force of our 
statute ; and the demand being explicitly alleged by the 
demandant and denied by the tenant, it forms an apt issue, 
and contains every thing which need be inquired of by 
the jury on this point In the English practice the tenant 
may plead tout temps prist in har of the damages, without 
denying a previous demand, because no such demand is 
alleged in the plaint or count ; and the demandant, if she 
would recover damages, must in her replication set forth 
a demand and refusal (I). 

If it should be decided that this want of a previous 
demand is pleadable in bar of the damages only, the plea 
might be as follows : 

And the said T. comes and says that the said D. ought not to 10. Plea, in 
have or maintain her action aforesaid thereof against him, to re- .^. denTins* 
cover any damages by reason of the said supposed holding and the previous 
keeping her otd of her dower aforesaid (m), because he says that the 
said D. did not demand of him the said T. to assign and set out to 
her her dower of and in the said tenements with the appurtenances 
above in the writ aforesaid mentioned, in manner and form as the 
said D. has above in that behalf alleged ; and of this he puts him- 
self on the country. 

The plea of ^oti^ temps prists &c. at the common law, 
impliedly admits, and sometimes expressly confesses, the 
demandant's right to dower ; and alleges that the tenant 
has been always ready to render it (n). But by our 
law, although the tenant has always disputed the right to 
dower, and still contests it in the present action, yet he is 
liable for damages only from the time of such a demand. 

(I) Co. Lit. 33, 33. (m) See stat. 1783, c. 40. 

(n) See Rast. 236, 237. • ' 
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eHAP. '^ ^^ therefore obvious that he may plead this ntatter 

zTi. ( whether it is pleadable in bar of the aetion, or of the 

_._..,... damages) without confessing the demandant's right to 

dower ; and on leave to plead double, he might plead it 

with any other plea in bar. 

If however this matter is pleadable in bar of damages, 
it would also I presume be allowed to be pleaded with a 
plea in bar of the action, without obtaining leave to plead 
double. In the English practice, when the tenant has 
been defaulted, and the demandant suggests that her hus- 
band died seised, &c., a writ is issued to the sheriff^ to 
inquire by a jury <' whether A. B. formerly the husband of 
D. B. died seised in his demesne as of fee-simple, or fee- 
tail, of such a messuage whereof the said D. B. in our 
said court has recovered the third part as her dower, &c. 
against T. by the default of the said T. et si per inquisU 
tionem Ulam ita invenem, tunc per eorum sacramenJtum 
diligenter inquiraa*^ as to the annual value of the tene« 
ments, and how long^ time has elapsed since the death 
of the husband, &c. In like manner the tenant, when 
he has pleaded in bar of the action, and would also deny 
the demand, might perhaps plead as follows : 

11. P]«a, in And the said T. comes and says that the said D. ought not to 

bar of the ac- jj^yQ jjgf dower of the tenements aforesaid with the appurtenances 
of th« dam- [&c. cw in pUcu A*o. 6, 7, or 8, hut not tendering (he issueJ] And 
ag0t. If It should be found by the jury (or, if it should appear to the jury) 

that the said A. B. and the said D. ever were joined together in 
lawful matrimony (or, that the said A. B. was so seised of the tene- 
ments aforesaid with the appurtenances — or, that the said A. B. 
was dead at the time of the commencement of this action) then 
the said T. says that the said D. ought not to recover any damages 
against him by reason of the said supposed holding and keeping 
her out of her dower aforesaid, because he says that sha the said D. 
did not demand of him the said T. to assign and set out to her her 
dower of and in the tenements aforesaid with the appurtenances in 
manner and form as the said D. has above in that behalf alleged ; 
and of this he puts himself on the country. 

Or, instead of the above clause, " if it should be found 
by the jury that the said A. B. &c." the tenant may pro- 
ceed immediately to the second part of the plea : 
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<-— And the mid T. «lflo fafBy that the said D. ought not to re* cBATm 
oorer any damages against him by reason, &c. 



XVI 



This latter mode of pleading resembles that above — — — - 
proposed in a writ of right, when the tenant joins the mise 
on the aaere right, and also traverses the seisin (o). 

If this want of a previous demand is a bar to the ac- 
tion, it never can be thus joined to any other plea in bar ; 
because it would make the plea double. It must in such 
case be pleaded separately, under leave to plead double. 

If the tenant cannot deny either of the three points of 
the demandant's title, to wit, the marriage, the seisin, and 
the death of the husband, and if the widow duly demand- 
ed her dower, still there are various other matters which 
might anciently be pleaded in bar of the action, most of 
which are good bars in our law. The pleas of detain- 
ment of charters, or detainment of the heir, as also, that 
the demandant was not of dowable age, seem to be in-, 
compatible with our laws and usages. The plea of elope-^ 
ment is said to have been held a good bar, in a case in 
the county of Essex in the year 1789 (p). By our 
statute 1785, c. 69, the adultery of either party is a 
sufficient cause of divorce a viriculo matrimanii ; and 
such a divorce is a bar of dower at common law (9). It 
is a bar here, when it is for adultery committed by the 
wife. The husband therefore may always procure a di- 
vorce in case of such elopement \ so that such a plea 
would be seldom necessary, even if allowable in our prac- 
tice. The plea of such a divorce may be readily formed 
by reference to the count No. 5, above in this chapter. 

By our law a wife may bar herself of dower by join- 
ing with her husband in a deed for the conveyance of 
the land ; and the plea to that effect may be as follows : 

And the said T. comes and says that the said D. her action afore- 12. Plea, in 

said thereof against him ought not to have or maintain, because he u^^'i • dower, 

says that the said A. B. in his life time, to wit, on the day of with her hus- 

— was seised in his demesne as of fee of the said tenements bandinacoo- 

yeyance of the 

' premiMSa 

(o) Supra, Ch. XIV. § 2. pi. 5. 

(p) Story's Plead. 352. (q) Co. Lit. 32. 
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XVI. 



with the appurtenances whereof the said D. above demands ber 
dower, and being so thereof seised he the said A. B. and the said 
D. then his wife by their deed of that date by them duly executed, 
"" and afterwards duly acknowledged and recorded, and here in court 
produced, granted, bargained, sold, conveyed and released in man- 
ner following ; that is to say, the said A. B. did in and by the said 
deed for a valuable consideration therein expressed, grant, barg^ain, 
sell and convey the said tenements with the appurtenances to him 
the> s^d T. and his heirs and assigns, to have and to hold the same 
to him the said T. and his heirs and assigns to his and their sole 
use forever ; and the said D. did in and by the same deed for a 
valuable consideration therein expressed grant and release to him 
the said T. all her right of dower in and to the said tenements ivith 
the appurtenances, and did thereby lawfully bar and exclude her- 
self from all right of dower therein : And the said T. further says 
that the said A. B. never was, at any time after the execution of 
the deed aforesaid, seised of the said tenements with the appurte- 
nances, nor of any part thereof; and this he the said T. is ready 
to verify: wherefore he prays judgment if the said D. her action 
aforesaid thereof against him ought to have or mountain and for 
his costs. 

The above form seems to contain all that is essential 
to such a plea, though some of our precedents are longer 
and more particular (r). Even if it were a mortgage, 
instead of an absolute convieyance, I apprehend the same 
form would answer. A mortgage deed conveys the whole 
legal estate ; and if the condition has been performed, or 
the mortgage in any way discharged, the demandant may 
show it in her replication. 

If the release of dower were contained in a separate 
deed of the wife, made after the sale by the husband, 
and reciting that sale as a consideration, as it may be 
done (5), the form will be varied accordingly. 1 pre- 
. sume however that such a subsequent deed by the wife, 
like other similar acts of femes covert, would not be good 
unless made with the assent of her husband. 

As the deed in the above plea is stated to have been 
made to the tenant himself, I have made profert of it. If 
the tenant is the grantee of him to whom the release is 

(r) See Story's Plead. 359, 360. (s) 7 Mass. R. 20. 
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made, be is not required nor presumed by our laws to chap. 
bave tbe possession of tbe deed of release, and may ^yj^ 

therefore, I presume, plead it without profert. The de- ««-_ 

mandant may reply any matter which shows that the deed 
was originally inoperative, or has become ineffectual. 

The tenant may also plead in bar, a devise or bequest 
to the demandant by her husband in lieu of dower, and 
an acceptance by her (/) ; also a jointure made before 
marriage ; or made after marriage, and subsequently as- 
sented to by the widow ; or that her dower has already 
been assigned (u). 

This last plea will in one case vary from the English 
forms. By' our laws the Judge of Probate for the county 
where the estate of the husband is settled, may cause 
the widow's dower to be assigned to her by three free- 
holders appointed by him ; and such assignment being 
duly accepteid, and recorded in the Probate o£Gice, is bind- 
ing on all persons interested. This authority of the 
Probate Court, it is presumed, would be confined to the 
real estate of which the husband died seised. The stat- 
utes (x) contemplate the settlement of the estate among 
the widow and heirs or devisees of the deceased ; and 
if the jurisdiction should be extended to lands which 
were held by strangers in the husband's life time, it might 
draw in question before the Probate Court the validity 
and the construction of deeds, and the title to real estates, 
which ought to be decided according to the course of the 
common law. 

The plea of an assignment of dower by the Probate 
Court may be as follows : 

And the said T. comes and says, that the said D. her action 13. Plea, that 
aforesaid thereof against him ought not to have or maintain, be- y^^^ asstgned 

by the Judge 

(t) See Stat. 1783, c. 24, that the provision made for her by the ®^ P'obaie. 
will shall bar her claim of dower, ^ unless it appears by the will 
plainly the testator's intention to be in addition to her dower." 

(u) See Rast. 233. 229. 7 Mass. R. 153. Hastings v. Dickinson 
& ux. 

(x) Stat. 1817, c. 190. § 24, 25. See also stat. 1820, c. 54, and 
1783, c. 36. 
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came be amyt that after the decease of the said A. B. to vrit, on the 
<-^- day of — the Honourable J. H. Judge of Probate for the 
aaid county of S. then having jurisdiction of the settleoient of the 
estate of the said A. B. (y) duly issued hir warrant directed to J. S^ 
J. N. and R. S., three discreet and disinterested freeholders, autho- 
rizing and requiring them to assign and set out to the said D. her 
dower of and in the real estate of which the said A. B. her late 
husband died seised; and such proceedings were thereon had, 
that they the said J. S., J. N. and R. S. did afterwards duly and 
legally assign and set out to the said D. her dower of and in the 
■aid real estate of her said late husband, and made due return of 
the said warrant to the said Judge of Probate ; and afterwards, to 
wity at a Probate Court held at B. within the said county of S. on 
the -«-^ day of ^-^^ the said assignment of dower ao made as 
aforesaid was duly accepted by the said Judge of Probate, and re- 
corded in the Probate office of the same county ; which said as- 
signment of dower and decree of acceptance thereof still remain 
in full force, not reversed, annulled, nor altered : and the said T. 
further says that the said A. B. died seised of the tenements afbrs- 
said with the appurtenances, whereof the said D. above demands 
her dower as aforesaid ; and this he the said T. is ready to yenfy: 
wherefore he prays judgnynt if the said D. her action aforesaid 
•thereof against him ought to have or maintain, and fbrhis costs. 

fy) See Stat. 1817, c. 190, $ 34. 
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CHAPTER XVII. 



Jidian of Waste^ 

The common action of Waste lies for him who has an crap* 
estate of inheritance, in reversion or remainder, imme- xvii. 
diatelj after an estate for life or years. Therefore if — *— — 
there be a lease to A. for life, remainder to 6. for life, no 
action of waste can be brought against A. The action 
cannot be maintained bjr B., because he has no estate of 
inheritance ; and the reversioner cannot bring it, because 
his has not the next immediate estate* But if B. dies, 
or surrenders his estate, the reversioner may maintain 
the action, for waste committed before, as well as after, 
the determination of that second estate. And if the lease 
^ had been to A. for life, remainder to B. for years, this 
intermediate estate for years would be no impediment to 
the action by the reversioner or remainder-man ; for a 
recovery in such an action would not destroy the term 
for years (a). 

Our statute concerning dower, 1783, c. 40, prohibits 
the tenant in dower from committing or suffering strip or 
waste, ^< upon penalty of forfeiting the part of the estate 
upon which such strip or waste shall be made, and the 
damages assessed for waste, to him or them that have the 
immediate estate of freehold^ or inheritance, in remaindeif 
or reversion, by an action of waste to be brought there- 
for." This apparent departure from the principles of 
the common law, in allowing the action to be brought by 

(a) Co. Lit. 53, 54. 2 Inst. 301. The action on the case in the 
nature of waste is now frequently substituted for this action ; and 
it lies in some cases where the action of waste will not lie. See 
3 Saund. 252. n. 7. 

42 
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CHAP. ^^® ^^^^ ^^^ ^^^ ^^ estate of inheritance, arose perhaps 
XYii. inadvertently from copying in this clause the words of the 
^ first section, which provide that " the heir, or other per- 

son having the next immediate estate of freehold or' in- ■ 

heritance," shall assign and set out the dower. It might 
indeed be thought reasonable by the legislature, if the 
widow recovered or received her dower from a tenant 
for life, holding under a lease from the husband, and af- 
terwards committed waste, that this waste should not go 
unpunished, as it would at the common law ; and that on 
a forfeiture of her estate, it should revert to him from 
whom it was taken, to hold as he had previously held it* 
With this view it might be proper to allow the tenant for 
life to recover the place wasted ; but this would furnish 
no reason for allowing him to recover all the damages 
which might have been done to the inheritance. It 
would seem to have been a better mode, to allow the re- 
versioner in fee to maintain the action, notwithstanding 
the intermediate estate for life ; and to provide that upon 
a recovery by him, the tenant for life should be restored 
to his estate ; or, to allow the reversioners for life and in 
fee to join in the action, each to recover his former estate 
in the land, and the damages to be apportioned between 
them, according to the nature of the waste done, and the 
relative value of their respective estates. This appor- 
tionment would perhaps be better accomplished by a court 
of chancery jurisdiction ; but until we have such a courts 
it might be adjusted by a jury, either in the original ac- 
tion, or upon a new suit, or issue, between the two origi- 
nal plaintiffs. 

This statute contains other proofs of having been inar- 
tificially or negligently drawn. It speaks of him who has 
the next immediate estate in remainder or reversion ; 
whereas there cannot be a remainder after an estate in 
dower. The dower being taken out of an existing estate, 
by law, and not by any deed or conveyance of the par- 
ties, what is left in the hands of the former owner must 
be a reversion. I have not learnt that the above clause 
in this statute has ever received any judicial construction; 
and if its provisions, should appear to be doubtful or in- 
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congruous, the subject may perhaps be thought of su£B- chap. 
cient importance to induce the legislature to pass an xvii. 
explanatory act. « . 

The statute Westminster 2, c. 22 (6), which gives 
an action of waste of a peculiar kind to one tenant in 
common ^r joint-tenant against another, is not in force 
here ; our statute 1785, c. 62, having made a different 
provision for that case. 

If a tenant in dower or by the curtesy assigns his 
whole estate, and the assignee commits waste, the action, 
if brought by the heir (to wit, of the former husband or 
.wife) must be brought against the original tenant, and not 
against the assignee. In this case the reversioner pro- 
ceeds as if the assignee bad been merely the bailiff or 
servant of the tenant in dower or by the curtesy. But 
if the reversioner had also assigned over his reversion, 
and the assignee of the life estate had attorned, the latter 
seems to have been considered as if he held by or under 
an original lease for life ; and for waste committed by 
him the action lies against himself, and not against his 
assignor (c). So if any lessee for life or years commits 
waste, and afterwards assigns his whole estate, the action 
for waste lies against the original tenant ; and the place 
wasted may be recovered from the assignee, although he 
is not a party to the suit. But if any such assignee com- 
mits waste after the assignment, the action must be 
brought against him, and will not lie against the original 
lessee (cf). It jgllows of course that general non-tenure 
is no plea in thiPSftction. But the defendant may plead 
special non-tenure ; as for example, if he was a lessee 
for life, and not a tenant in dower or by the curtesy, he 
may plead that he assigned over all his estate, and that 
before that assignment there was no waste committed ; or 

(h) 3 Inst. 40a. 

(e) 2 Inst. 301, and see Reg. 72, b. that after an assignment of 
the reversion, " the tenant in dower becomes a tenant for term of 
* life." Id. 73, the like rule as to tenant by the curtesy. 

(d) Viner, Waste, S. U. and the books there ; also 2 Inst. 302, and 
Thel. Dig. L. 10. e. 21. § 10, 11. 
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if the defendant is an assignee, whether of a tenant in 
dower, tenant by the curtesy, or of a lessee for life or 
years, he may plead that assignment, with an aTerment 
that no waste has been committed since that time (e). 

At common law there was no action of waste against 
lessee for life or years. The statutes of Marl. c. 24, and 
of Gloc. c. 5, which give the action, apply to << all such as 
hold by lease for life, or lives, or for years, by deed, or with- 
out deed'' (f) ; and a lessee for life or years, after having 
assigned over all his estate, cannot be said to hold in any 
manner. An assignee* is not liable in any case for the 
damages for waste committed before the assignment ; but 
he is liable to lose the land by reason of such waste, be- 
cause it produced a forfeiture of the estate of his assignor. 

This writ lies either in the tenet^ or in the tenmt ; 
that is, the plaintiff in mentioning the premises says, 
<' which the said T. hoMa^ or, which he Aeld," of the 
plaintiff. This averment or surmise has no reference io 
the actual holding of the land at the time of the action 
brought, but to the estate, or term, for which the land 
was held. If the estate had expired before the action 
brought, the writ is in the tenuit ; for no one can then 
bold that estate or term, and the plaintiff recovers only 
bis damages ; but if it is still in existence, the writ is in 
the tenet ; and if it is brought against the proper party, 
though he is not then tenant of the land, the plaintiff 
may recover the place wasted as well as his damages (jf). 

If the waste is committed by a straneer, even though 
be may have disseised the tenant, yetqjie latter is liable 
to the action of waste ; and he has his remedy over by 
an action of trespass against the wrongdoer (A). So if 
lessee for life makes a lease for years, and the tenant for 
years commits waste, the fiction lies against the former ; 
for he, not having parted with his whole estate, is still 
tenant for life (t). 

(t) Bro. Waste, 22. 40 £• 3. 33. 

(f) 2 Inst. 145. Id. 299. 

{g) See 2 Saund. 234. n. 1, and the books there cited. 

(h) Vin. Waste, K. pi. 1, 2. (i) lb. pi. 6. 49 E. a » 
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The declaration must set forth the title of the plaintiff, chap. 
and show how he is entitled to the inheritance, as fuHy xyu» 
and correctly as in a writ of entry on intrusion, or any _«.««..^«. 
other writ in which an estate for life or years is set forth 
in the tenant. It must also particularly specify the quali- ' 
ty and quantity of the waste, and the place in which it is 
committed ; as whether it be in the whole premises, or 
in any distinct part of them ; and in either case, whether 
it be done aparMm, as by eutting trees in different parts 
of a wood, or be in its nature total, as by prostrating an 
entire building. The plaintiff may recover for as much 
as he proves, although he should not prove the whole 
waste as laid (^k). 

As the occasions for this action seldom occur in our 
practice, I shall give but a few forms of the writ and 
declaration. 



Summon T. to answer to D'. in a plea of waste (l), for that the 1. Count, by 
said T. did make waste, sale and destruction in a certain messuage Jl^^ng^^'ni^ni 
situate in B. aforesaid, and bounded, &c. which she holds in dower in dower. 
of the inheritance of the said D. to the disinherison of the said 
D. as he saith : And whereupon the said D. saith, that whereas 
the said T. holds of the inheritance of him the said D. the mes- 
suage aforesaid as her dower, of the endowment of one H. for- 
hierly her husband, the father (or other ancestor) of the said D. 
whose heir he is, she the said T. did make waste, sale and destruc- 
tion in the said messuage, that is to say, by prostrating one kitchen, 
parcel of the said messuage, of the value of five hundred dollars, 
and one chamber, also parcel of the said messuage, of the value 
of two hundred dollars, and by taking, carrying away and selling 
the timber and bricks of the said kitchen and chamber, and by 
suffering the roof of the said messuage to be and remain uncover- 
ed, by means whereof the beams and rafters of the said roof, and 
the walls of the said messuage became rotten, decayed and ruin- 
ous ; to the disinherison of the said D. and to the damage, &c. 

If the action is brought by an assignee of the reversion, 
the count will be varied as follows: 

(k) 3 Saund. 235, 296, notis. 

(I) See 2 Saund. 234, << to answer to the said W. C. in the said 
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J. —by a»- 

iigne« of the 
revtriion. 



which she holds for her life (tn) of him the said I>. by force 

of an assignment which one S. thereof made to him the said D. of 
which said S. she the said T. held the san^e in dower of tbe in- 
heritance of the said S. to the disinherison of him the said I>. as he 
'saith : And whereupon the said D. saith, that whereas the said T. 
held of the inheritance of tbe said S. the messuage aforesaid as 
her dower of the endowment of one H. formerly her husband, the 
father of the said S. whose heir the said S. was ; and afterwards, 

to wit, on the day of the said T. being so seised of the 

said messuage, and the reversion thereof belonging to the said S. 
and his heirs, he the said S. by his deed of that date duly executed, 
acknowledged and registered, and here in court produced, did, for 
a valuable consideration therein expressed, grant, sell and assign 
the said reversion of and in the said messuage to him the said D. 
and his heirs and assigns forever ; she the said T. did make yraste, 
sale and destruction in the said messuage, that is to say, bj pros- 
trating, &c. 

In the ancient English forms, after stating the assign- 
ment of a reversion, it is always added, that the tenant 
for life attorned to the assignee ; but such attornment is 
not required by our law, and that averment is omitted. 

The action did not lie by the common law against anj 
but a tenant in dower, tenant by the curtesy, or a guar- 
dian, and therefore when the action was brought against 
the assignee of ei|^er of those three persons, or against 
a lessee for life or years, the writ began with a brief re- 
cital of the statute, as follows : 

T. was summoned to answer to D. of a plea, wherefore, whereas 
it is provided by the common council of our Lord tbe King of Eng- 
land that it shall not be lawful for any person to commit waste, 
sale or destruction in the lands, houses or gardens demised to him 
for the term of life or years, the said T. did make waste, sale and 
destruction in a certain piece of woodland, situate, &c. which he 
holds, &c. 

It was usual also to recite the statute in an action against 
a tenant by the curtesy ; in which case after the words, 
<< demised to him for life or years," it was added, <' or in 
those which are held by the law of England" (n). Lord 



(m) See Reg. 72. b. 



(n) 8ee Reg. 73. b. 
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Coke says that this action lay at the common law against chap. 
the tenant by the curtesy (o); and if so this recital was zvn. 
unnecessary in an action against him. But as the law in ..........^ 

this particular had been formerly doubted, and this recital 
could not vitiate the count, it was commonly inserted. 
This statute having been adopted as part of our common 
law, the recital of it seems wholly unnecessary in our 
practice. 

Summon T. to answer to D. in a plea of waste, for that the 3. — by reyer- 
said T. did make waste, sale and destruction in a certain messuage ij^^nnt by the 
and piece of land situate, &c. wbicb he holds as tenant thereof by curtesy, 
the curtesy, of the inheritance of the said D. to the disinherison of 
him the said D. as he saith : And whereupon the said D.saith that • 
whereas the said T. holds of the inheritance of the said D. the 
messuage and land aforesaid, as tenant thereof by the curtesy, afler 
the defth of W. formerly the wife of the said T. and the cousin of 
the said T. whose heir he is, to wit, the son of one J. A. who 
was the son of one S. A. who was the father of one V. who was 
the father of the^aid W. [for that the said T. and W. had issue 
between lUeni a son named Richard ;] ho the s&id T. did make 
waste, sale and destruction, &c. (aa above in pi, 1 J 

The statement in brackets in the above count, as to 
the issue of the husband and wife, seems unnecessary, as 
it is not incumbent on the plaintiff to show a complete 
and indefeasible title in the defendant. It is enough that 
he actually holds as tenant by the curtesy. The aver- 
ment is inserted in one count in Rastel, and omitted in 
another (p). 

If the defendant holds for life or years, the count 
would be varied a§ follows : 

in a certain house and garden with the appurtenances situ- 4. — by lessor 

ate, &c. which he the said D. demised to the said T. for the term of ?K*|P/* **•■••» 
' for life, or 

his life ; (or, for a term of years;) to the disinherison of the said D. years, 
as he saith : And whereupon the said D. saith, that whereas he on 

the day of had demised to the said T. the said house and 

garden with the appurtenances for the term of his life, by force 
whereof the said T. was seised of the said house, &c. in his de- 
mesne as of freehold, the said T. made waste, &c. (or^ had demised 

(o) 2 Inst. 301. (p) 692, b. pi. 1. a 
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CBAP. ^^ ^ *^^ ^* ^^® ^^^ hocue, Sic. for the term of twenty yean 



XTII 



thence next following, the said T. made waste, &c.) 

"""""~""~~ If the action is brought by the assignee of the lessor, 
the demise may be stated as follows : 

6. -- by as- '^ ^ certain house situate, &c. which the said T. holds tot 

■ignae of lessor* ' 

his life (or, for a term of years) of the said D. by force of an asdgn- 

ment which one A. who demised the same to the said T. for tha 
term aforesaid thereof made to him the said D. to the disinherison 
of the said D. as he saith : (or, holds, &c. of the said D. as aasif^nee 
of one A. who demised the same to the said T. for the term 
aforesaid, to the disinherison of the said D. as be saith :) And 
whereupon the said D. saith that whereas the said A. was seised of 
the said house in his dcmesoe as of fee, and being so thereof seised 
on the day of by his deed of that date by him duly sign- 
ed, sealed and delivered (or, by a certain indenture, &e.) had de- 
mised the same to the said T. for the term of his life, bf force 
whereof the said T. was seised of the said house in his demesne as 
of freehold ; and afterwards, to wit, on the — *- day of ■ the 
said T. being so seised of the said house for the te^m of his life, the 
reversion thereof belonging to the said A. and bis heirs, Kb the said 
A. by his deed of that date by him duly executed, and acknowl- 
edged, and registered, and here in court produced, for a valuable 
consideration therein expressed, granted, sold and assigned the said 
reversion of and in the said house to him the said D. and his heirs 
and assigns forever ; he the said T. did make waste, &c. {%/ fAe 
lease were for yeara^ say ^hy his deed, &c. (or^ by a certain indentare, 
&c.) had demised the same to the said T. for the term of twenty 

years thence next following, and afterwards, to wit, on the 

day of the said A. being seised in his demesne as of fee of 

and in the reversion of the said house expectant on the expiration 
of thesterm aforesaid, did by his deed of that date, &e. grant, sell 
and assign the said reversion to him the said* D. and his heirs and 
assigns forever ; he the said T. did make waste, &c.) 

If the action is by the heir of the lessor, the count 
would be varied as follows : 

€. .^ by the in a certain messuage, &c. which one F. the father of the 

heir of lessor, gaid D. whose heir he is, demised to the said T. for the term of his 
life, to the disinherison of the said D. as he saith. And whereupon 
the said D. saith that whereas the said F. was seised of the said 
messuage io his demesne as of fee, and being so thereof seised had 
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on the -— day of '*— by his deed, &c. demised the same to the 
said T. for the term of his life, by force whereof the said T. was 
seised of the said messuage in his demesne as of freehold ; and 
afterwards the said F. died seised of such his estate in the rever- -■—""—""""■ 
sion of and in the said messuage, after whose death the said rever- 
sion descended to the said D. as the son and heir of the said F. ; 
he the said T. after the death of the said F. did make waste, &c. 

Against the assignee of lessee for life or years, it would 
be as follows : 

in a certain messuage, &c. which the said T. holds of the 7. — agaiott 

said D. for the life of one S. by force of a demise of the said S. to '""/ °!.i*"- 

^ ant for hf« or 

which said S. he the said D. demised the said messuage for the years. 
same term, to the disinherison of the said D. &c. — or^ which the 
said T. holds of the said D. for the life of one S. by force of a de- 
mise which the said S. thereof made to the said T. to which said 
S. he the said D. (or^ one F. the father of the said D. whose heir 
he is) demised the said messuage for the same term, to the disin- 
herison of the said D. &c. * i 

If the lease were for years, say, 

which the said T. holds of the said D. for a term of years by 

force of a demise which one S. thereof made to the said T. to 
which said S. he the said D. demised the said messuage for the 
same term, &c. 

When the estate of the lessee for life or years has ex- 
pired, the writ is in the tenuity as follows : 

in a certain messuage which the said T. hdd for a term of 8. Count in 

years of him the said D. the son and heir of one F. who demised ^^i^^^^^[\Qxex- 

the same to the said T. for the same term, to the disinherison of the minatiou of^he 

said D. as he saith ; And whereupon, &c. (atoHng the demise by F, P"'*'^^"**'' ••" 

and the descent to D, as in the preceding forms,) ' 

If the original demise was for the life of another, the 
statement of the demise would be varied accordingly ; 
to wit : 

which the said T. held for the life of one S. of him the said 9. The like, i 

D. the son and heir of one F. who demised the same to the said T. ^^^'^^\ *«"»"* \ 

pur atuer vie, \ 

for the same term, to the disinherison, &c. 

i 
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CHAP. '^ ^^ sufficient if it appear in the writ and dedaratMXi 

XVII. ^^^^ ^^^ ^^^^ ^^^ expired, without using the formal inrords, 
_____ quas tenuiU In 43 E. 3. 13. b. the plaintiff counted on 
a lease for three years, and it was objected that the iprril 
did not say quaa tenuity but it was held good. Fitzher- 
bert, in stating this case, (Briefe, 562,) says that the 
plaintiff counted on a lease for a term of years toMdk 
was past ; it is probable therefore that it appeared from 
the date of the lease that the term had expired, though 
it is not so stated in the Year Book (9). 

The general issue in this action is, that the defendant 
has not made any waste ; as follows : 

10. Plea, gen- And the said T. comes and defends the wrong and injury wlieOf 
cral issue. ^^^ ^^^ g^y^ ^l^^^ l^^ ^l^ 2^^^ make any waste, sale or destmccioo 

in the messuage aforesaid, as the said D. in bis writ and deehuration 
aforesaid has above supposed, (or^ alleged,) and of this he puts him* 

self on the country. 

In 2 Saund. 238^ note 5, it is said that this plea pnttf 
the whole declaration in issue ; and that therefore the 
plaintiff roust prove his title as laid in the declaration. 
The only authority cited for this opinion, which seems to 
have been too hastily adopted by the learned editor of 
Saunders' Reports, is the case of Leigh v. Leigh, in Lutw« 
1547. In that case there was a trial at bar, in which 
Lutwiche, who was of counsel for the defendant, con- 
tended that on the plea of '< no waste done^ the plaintiff 
ought to show a title to the lands in which the waste was 
assigned, << for this was the general issue, by which noth* 
ing was admitted." He adds that the whole court waa 
of this opinion ; but that ^< being informed that the evi« 
dences of the plaintiff's title were in the city, leare waa 
given to send for them." From this statement it doe» 
not appear that the • matter was much debated ; and it 
could not have been very deliberately considered, as it 
occurred in the progress of a trial by jury. It is evident 
that the counsel for the plaintiff did not suppose that they 
should be required to prove his title, as they would in 

(q) Vin. Waste, U. 2. pL 2. ThcL Dig. L. 10. c 5. § 2a 
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that case have taken care to have hadthe deeds in court ; chap. 
and when surprized by this call forwidence, they might xvii. 

have thought it easier to send for the deeds, than to un- ^ ^ 

dertake an argument to show that it was unnecessary to 
produce them. The reason assigned by Lutwiche, to 
wit, ^^ that this was the general issue, by which nothing 
was admitted,'' seems to be founded on the idea, that to 
every action there is some one general plea or issue 
which traverses the whole declaration ; but this is a very 
erroneous opinion. There is indeed in most cases a gen- 
eral issue which traverses and puts in issue the most ma* 
terial point of the action ; but in many actions there are 
several distinct points or averments, all material, which 
cannot be put in issue by any one plea. Thus in the 
action of dower, the marriage, the seisin, and the death 
of the husband, are all equally essential to the mainte- 
nance of the action, yet there is no single plea that can 
put in issue more than one of them. So in all the real 
actions that are founded on the seisin of an ancestor, the 
descent to the demandant as heir is as essential as the 
seisin of the ancestor, yet it is not traversed by the gen- 
eral issue appropriate to those actions respectively. 

If on the plea of << no waste done" the plaintiff had 
been required to prove his title to the land, there would 
have been no occasion for any special plea traversing that 
title ; yet we find in the ancient books many pleas of that 
kind, without any intimation that such special pleading 
was unnecessary (r). 

I am therefore inclined to think that the case in Lut- 
wiche was erroneously decided ; or, what is more proba- 
ble, that it was incorrectly reported. The Reporter, 
who was of counsel for the defendant, might think that 
the court adopted his opinion of the law, when they only 
yielded to it so far as to allow time to send for the evi- 
dence demanded. 

Under the general bsue the defendant may give in 
evidence any thing that proves the damage complained of 

(r) Coke's and Rastel's Ent. tit. Waste. Co. Lit. 356, and the 
books cited in Bac. Abr. Waste, L. and Vin. Waste, B. a. 3. 
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CHAP. ^^ ^^ ^^ waste ; af^ that it happened by tetnpesty light- 
XVII. ^^^S ^^ enemies : Jftt if he has any matter of justification 

^ or excuse, he must plead it ; as, that he cut ' timber for 

repairs, or wood for fuel (s). So if the defendant has 
repaired the waste before the action brought, he must 
plead it specially (t). 

In this action, when founded on a demise, it is a good 
plea to traverse the demise (u) ; for if there never was 
such an estate for life or years in the defendant, or such 
a reversion or remainder in the plaintiff, the foundation of 
the action wholly fails. The manner of traversing the 
plaintiff's title to the reversion varies according to the 
nature of the title. If the plaintiff claims as grantee or 
assignee of the reversion, the defendant may plead that 
he has nothing in the reversion ; but if the action is 
brought by the lessor against the lessee, the latter cannot 
plead in those general terms ; but must either deny the 
original demise, or must show in a special plea how the 
plaintiff has parted with, or lost the reversion (a?). If 
the demise were by indenture between the plaintiff and 
defendant, the latter would undoubtedly be estopped to 
plead non dimisity or any thing equivalent to that plea. 
So if the defendant holds by a lease for years made to 
him by the plaintiff, he cannot plead nil hcAuit in tene^ 
mentis^ or that the plaintiff held only for his life, or held 
jointly with his wife in tail (j/). 

The plaintiff, if he prevails in the action, will generally 
recover the place wasted, and treble damages ; but if the 
action is in the tenuity or if the term expires pending the 
action, he will have judgment for the damages only (z). 

(») Co. Lit. 283. 2 Saund. 238, n. 5. (i) 2 Inst. 306. 

(u) Bro. Waste, 35. 85. 87. 128. (x) Co. Lit. 356. 

(y) Fitz, Briefe, 747. Tbel. Dig. L. 11. c. 44. § 6. S. C. This 
case is cited in Bac. Abr. Waste, L. where by misprint, or some 
other mistake, it is stated that the plea was held good. 

(z) After having finished this chapter, I was surprized to find 
that Mr. Dane, the learned compiler of the General Abridgment 
and Digest of American Law^ had expressed an opinion that the 
statute of Gloucester, 6 E. 1. c. 5, had not been fully adopted in 
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this State ; and that the only case in which the plaintiff could re- 
cover the place wasted, was in an action against a tenant in dower, 
by force of our statute 1783, c. 40 ; and that he could not in any 
case recoyer more than single damages (a). I had previously sup- 
posed that this action, as used in England at the time of the emi> 
gration of our ancestors, was brought with them as part of their 
common law. It was as necessary to the due administration of 
justice as many other parts of the English law which were adopt- 
ed here ; and there is nothing in its forms, or in the mode of pro- 
ceeding in it, that is incennstent with the course of practice in our 
courts. The writ of entry in etuu proviso^ founded on the 7th chap- 
ter of this same statute of Gloucester, and the writ in cmuimUi 
ecwtt founded on the statute of Westminster, 2. (13 £. 1.) c. 24, are 
both of them jpenoZ, as well as remedial ; but I have never heard it 
doubted that they were both maintainable in our courts. These 
two, as well as the action of waste, were probably of rare occur- 
rence, and were not fully developed, in our early practice ; but the 
same remark would apply to other real actions, which are now in 
cpmmon use with us. Indeed it may be questioned whether there 
are not several of the material distinctions between the various 
writs ' of entry, or between them and the writ of right, that were 
not much known or regarded fifty years ago by the profession in this 
State. I should however feel much doubt of any opinion of mine, 
that should appear to be opposed to that of the very learned author of 
this Abridgment ; but in this instance we have on the other side also 
authority of the highest respectability. In the case of Carver v. 
Miller, 4 Mass. Rep. 559, the late Chief Justice Parsons, speaking 
of a tenant in dower, says that '^if through her neglect or refusal 
the buildings had been suffered to decay, it would have been waste, 
for which she would have forfeited the place wasted, and treble 
damages ;" and aAerwards in the same case he speaks of other 
tenants for life as " obliged to make repairs under the penalty of for- 
feiting the estate, with the treble damages." It is obvious that he 
considers the English law' on this point, as it existed af^er the stat- 
ute of Gloucester, to be the law of Massachusetts ; and he supposes 
this to be so well known and established, that he makes it a ground 
of argument in the case then before the court. The opinion of this 
most learned judge, independently of the weight it derives from his 
official station at the time of pronouncing it, will not be thought 
inferior to that of any man who ever adorned the bar or the bench 
of this State. In addition to his profound knowledge of the com- 

(a) Dane's Abr. ch. 78. art. 11. 13, 14. 
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QfU^p^ >BOii law of England, he had had a very extenaire and long expe« 
rience in the courts of this country, which peciiliarly qualified him 
to decide on a question of this kind. 

This mention of Chief Justice Parsons reminds me anewr of the 
loss which the profession have sustained from his^aving left unae- 
oomplished a work on Real Actions which he at one time proposed 
to himself, hut which his judicial duties and Uie state of his health 
compelled him to relinquish* Such a work from hif pea, wrould 
have wholly superseded this humble eflfort of mine $ but I have an* 
derstood that he left only a few riieets of his projected treadae. 
Whilst taking this occasion to manifest the high respect and esteem 
which I have always entertained, in common With all others who 
knew the late Chief Justice, for his distinguished talents and vir- 
tues, I cannot refrain from expressing my deep sense of gratitiide 
for his many kind and friendly offices towards myself personally. 
It was under bis enlightened and faithful instruction that I prose- 
cuted my professional studies. When commencing the practice, I 
was honoured with his countenance, and frequently assisted by his 
advice. His friendship for me continued uninterrupted from thtt 
time until his death ; and I have always been accastomed to con- 
sider myself as indebted chiefly to his example, and his wise and 
friendly counsel and assistance, for whatever of professional ad- 
vancement I have been able to attain. 
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No. L 

Precipe quod reddcU^ in entry an dUsemn. 

Rex, Vicecomiti Oxonis, salutem. 
Praecipe T. quod juste et siae dilatiooe reddat D. dao meastng^fl 
et quioquagiDta acras terrs cam pertiaeatiis in B. de quibos idem 
T. iojuste et siae judicio di98eisi?it prasdictum D. infra triginta an* 
DOS jam ultimo elapses, ut dicit. £t nisi fecerit, et si pr«dictas D. 
te fecerit securum de clamore suo proseqoendo, tunc summoneaa 
per boDos summonitores pra^ctum T. quod sit coram Justidariifl 
nostris apod Westmooasterium in octabos Sancti Martini, ostensnms 
quare non fecerit : et habeas ibi summonitores, et hoc brere* 
Teste meipso apud Westmonasterium, Tiginti nooo die Octobris, 
anno regni nostri decimo. 

No. II. 
Same^ emn ftftilo. 
-de quibos idem T. injuste et sine judicio disseisiTit P. pa* 



Jrem prasdtcti D. cujus haeres ipse est, infra quinquaginta annoa 
jam ultimo elapses, ut dicit. 

No. III. 

__ __ _ • 

Same^ in the Per ^ Per and eui^ and Poet 

■unum messuagium cum pertinentiis in B. in quod idem T. 
non habet ingressum nisi per S. qui illud ei dimisit, et qui inde in^ 
juste et sine judicio disseisivit praedictum D.--ve<, distuivit P. 
patrem praedicti D. &c. — vel^ non habet ingressum nisi per R. cut. 
S. illud dimisit, qui inde injuste, ^.— «ve(,non habet ing^ressnm nisi 
pos dlsseisinam quam O. inde injuste et sine judicio fecit prasdicto 
B. infra triginta annus jam ultimo elapses, ut dicit ; et mide queri* 
tur quod prasdictus T. ei deforciat Et nisi fecerit, 4tc< 



344 APPENDIX. 

The clause, << et unde queritur quod prsedictus T. ei de- 
forceat," is inserted only when the writ is in the post. 

No. IV. 

Writ of Assise of Noroel Disseisin. 

Rex, Vicecomiti, &c. Salatem. 
Questus est nobis D. de B. armlger, quod T. de S. miles, injaste 
et sine judicio disseisivtt earn- de libero tenemento suo in fi. pr^e- 
dicto, post primam transfrstationem Domini Henrici Regis, filii 
Regis Johannis, in Vasconiam : (vel^ infra triginta annos jam nltimo 
elapsos :) Et ideo tibi precipimus quod si praedictus D. feceriC te 
■ecoram de clamore suo prosequendo, tunc facias tenementum illad 
reseisiri de catallis quae in ipso capta fuerint, (yel^ et catalla quae 
in ip^o capta fuerunt,) et ipsum tenementum com catallis esse in 
pace usque ad primam assisam cum Justiciarii nostri in partes illas 
▼enerint (veZ, usque ad certum diem quem dilecti et fideies nostri 
J. N. et J. F. tibi scire faciant). Et interim facias duodecim liberos et 
legates homines de vicineto iilo Yidere tenementum illud, et nomi- 
Da eorum imbreviari : et summoneas eos per bonos summonitores 
quod tunc sint coram Justiciariis nostris ad prsefatam assisam, (veZ, 
quod tunc sint coram praefatis J. N. et J.F. et iis quos sibi associa* 
verint— ^e/,' iis quos illis associaverimus — ad certum locum quem 
iidem J. N. et J. F. tibi scire faciant,) parati inde facere recogni- 
tionem. Et pone per vadia et salvos plegios priedictom T. vel 
ballivum suum, si ipse inventus non fuerit, quod tunc sit ibi ad au- 
diendum illam recognitionem. Et habeas ibi summonitores, nomi- 
na plegiorum, et hoc breve. Teste meipso, &c. (a). 

No. V. 

Entry of Plaint in Assise of JSTovel Disseisin, 

Assisa venit recognitura si T. injuste et sine judicio disseivit D. 
de libero tenemento suo in B. post primam, &c. {vel^ infra triginta 
annos jam ultimo elapsos :) Et unde idem D. per A. B. attomatum 
suum queritur quod disseisivit eum de uno messuagio et octo acris 
terre cum pertinentiis in B. (b). 

(a) Reg 196. Rast. Ent 78. F. N. B. 177. 
(h) Rast. Ent 58. 68. Co. Ent. 60. 
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No. VI. 
Plea of ike general issue, 

Et pnedictus T. per E. F. attornatam saum venit et dicit qaod 
ipse Dollam injarlam seu disseisinam prsfato D. inde fecit ; (yel^ 
de pnedicto tenemento fecit ;) et de hoc ponit se super assisam. 

Et prsdictop D. similiter. 

No. VII. 
General issue pleaded by bailiff'. 

Et predictos T. dod venit ; sed qaidam E. F. pro eo respondet 
tanqoam ejus ballivus, et pro eo dicit quod ipse nuliam iojoriam 
seu disseisinam prasfato D. de prsdictis messuagio et octo acris 
terrs fecit ; et de hoc ponit se super assisam. 

Et praedictus D. similiter. 

No. VIII. 
Flea to ike writ^ and <mer to the Jhsise. 

Et prsdictus T. non venit ; sed quidam E. F. pro eo respondet 
.tanquam ejus baUivus, et pro eo dicit quod prsdictus T. non est 
tenens tenementorum in visu positorum et in querela prasdicta spe- 
cificatorum cum pertinentiis^ ut de libero tenemento, nee fuit die 
impetrationis brevis orlglnalis assisaa illius, scilicet, viginti quarto ' 
die Martii anno regni Domini Regis nunc primo, aut unquam pos- 
tea ; et hoc paratus est verificare ; unde petit judicium de brevi 
illo, et quod breve illad cassetur. Et si, &c. tunc prsdictus E. F. 
dicit quod prasdictus T. nuliam injuriam seu disseisinam praefato D. 
inde fecit ; et de hoc ponit se super assisam. 

Et prasdictus D. similiter. 

The clause, ^< Et si, &c." which seems to have been al- 
ways so expressed in the pleadings, would be filled out as 
follows ; ^' And if it should be found that the said T. is tenant 
of the tenements aforesaid with the appurtenances, as of 
freehold, then,"'&c. 

44 
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No. IX. 

Plea in. bar of the Asnte. 

Et pmdicttis T. venit et dicit quod assisa inde inter ipaam T. et 
pnB&tum D. fieri non debet, qoia dicit {^c stating the maUer m 
har) et hoc paratus est Terificare ; unde petit judicium si nflaifla in« 
ter ipsum T. et prsfatum D. in hac parte fieri debeat 

This writ was returnable into the King's Bench, or the 
Court of Common Fleas, if they were sitting in the county 
in which the lands lay ; otherwise before the Justices in 
Eyre, or those who had a general commi/ssion as Justices of 
Assise in the county, or before Justices of Assise appointed 
by special commission. In the latter case there was a patent 
or commission to the persons who were appointed Justices, 
which was sometimes followed by writs of Association^ and 
Si non omnes ; all of which may be seen in F. N. B. 177, 
17'8. 185. et seqq. 

No.X. 

Writ of Assise of Mortdancestor, 

Rex, Vicecomiti, &c. 
Si D. fecerit te aecurum de clamortfsuo prosequendo, tunc sum- 
moneafl per bonos summoDitores daodecim liberos et legales homi^ 
nes de Ticineto de B. quod sint coram Justiciarils nostris apud 
Westmonasterium a die Sancti Michaelis in tres septimanas (yel, 
coram dilectis et fidelibus notris £. et F. et hiis quos ipsis associa- 
rerimus, ad certos diem et locum quos iidem £. et F. tibi scire fa- 
ciant) parati Sacramento recogooscere si P. pater prssdicti D. (vel, 
mater, frater, soror, avunculus, Tel amita, filius, vel filia G. qui fnit 
frater, Tel soror, prsedicti D.) fuit seisitus — vel seisita — in domioi- 
co suo ut de feodo de uno messuagio et duabus acris terrs cum 
pertinentiis in B., die quo obiit : £t si obiit post coronationem do- 
mini Henrici regis, filii regis Johannis : (ve/, Et si obiit infra quin- 
quaginta annos jam ultimo elapses :) Et si praedictus D. propinquior 
hsres ejus sit. Et interim prasdicta messuagium et terram videant ; 
et nomina eorum imbreviari facias. Et summoueas per bonos 
sammouitores T. qui praedicta messuagium et terram tenet quod 
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tunc 8it ibi ad audiendam illam recognitionem. Et habeas ibi 
sammonitores, et hoc breve. Teste Meipso, &c. (c). 

If the tenant pleaded in bar of the Assise^ as for exam- 
ple, a matter of record, or a release, or warrantj, or any 
other bar that was out of the points of the assise, the ver- 
dict was peremptory, and the points of the writ were not 
inqnired of : but if issue was joined on a plea in abatement, 
or on the connterplea of a voucher, and found for the de- 
mandant, it was still necessary for the assise to inquire of 
all the three points, and if they were not all found for the 
demandant, he could not reeover. These three points, it 
will be remembered, were, Ist. whether the ancestor was 
seised of the demanded premises on the day of bis death, 
3dly. whether he died within the time of limitation, and 
Sdly. whether the demandant was his next, or nearest heir. 
So if the tenant was defaulted, and no issue had been join- 
ed, the same three points must be found by the assise : and 
it has even been held that if the tenant traversed only one 
of the points, yet the assise should be charged to inquire of 
all three (d). 

It appears therefore that the forms of pleading in this 
action were less important than those in most others ; and 
accordingly I have not found in any of the books of entries 
any precedent of a plea to the points of the assise, and only 
one, of a plea in bar (e). The latter differs from other 
like pleas only in the beginning and conclusion of the plea ; 
saying, << quod assisa praedicta inter eos esse (t;eZ fieri) non 
debet," &c. instead of saying, << quod prsdictus D. actionem 
suam prsedictam inde versus ipsum T. habere seu manute- 
nere non debet," &c. As the action is wholly out of use I 
have not thought it necessary to pay any further attention 
to the pleadingSk 

(e) Reg. 224. Rast. Ent 435. F. N. fi. 195. 

(d) 2 Inst 399. 39 Ass. 13. 40 E. 3. 48. S. C. See Dyer, 311. 

(t) Rast. 131. 
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No. XL 

WriU ofAytlj Besayel and Caunnage. 

Rex, Vicecomiti, &c. 
Prscipe T. quod juste et sine dilatione reddat D. unum messua* 
gium cum pertinentSis ia B. de quo A. aTus (vel, avia) predict! D. 
cujus hierea ipse est, fuit seisitus in domiaico suo ut de feodo die 
quo obiit, ut di<^t : Et nisi fecerit, et si prfedictus D. te fecerit se- 
curum de clamore suo prosequeodo, tunc summoneas per bonos 
summonitores pra&dictum T. quod sit coram Justiciariis nostris apud 
WestmooasteriuQi) in octabus, &c. ostensurus quare non fecerit : 
Et habeas ibi summonitores et hoc breve. Teste, &c. (/). 

The only difibrenee in the writ of Besayel^ and Cotmn- 
age^ is that the ancestor is called proavus in the one case, 
and cansanguinetis in the other. 

No. XII. 

Count in Ayel. 

D. per E. F. attornatum suum petit versus T. unum messuagium 
cum pertinentiis in B. de quo A. avus praBdicti,D. cujus heeres ipse 
est, fuit seisitus in dominico suo ut de feodo die quo obiit, &c. Et 
unde dicit quod prsedictus A. avus, &c. fuit seisitus de messuagio 
prasdicto cum pertinentiis in dominico suo ut de feodo et jure tem- 
pore pacis, tempore domini Regis nunc, capiendo inde explesias ad 
valenciam, &c. et de ipso A. descendit jus, &c. isti D. qui nunc pe- 
tit, ut consangoineo et hsredi pra&dicti A. videlicet, fiiio F. fiiii 
pnedicti A. et de quo, &c. (yelj et de ipso A. descendit jus, &c. cui- 
dam F. ut filio et haeredi prasdicti A. et de ipso F. descendit jus, 
&c. isti D. qui nunc petit, ut fitio et hsBredi prmdicti F. et de quo, 
kc) Et inde producit sectam {g). 

If the count is in Besayel^ the ancestor is called proavuSy 
and the descent is traced accordingly. 

CP Reg. 226. F. N. B. 221. (g) Rast. 28. 
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No. XIII. 

Count in Cominage. 

D. per E. F. attornatnm suum petit venos T. sex acras term 
cum pertinentiis in B. de quibos C. coDsangaiDeQS pnedicti D. cu- 
jos hsres ipse est, fuit seisitas in dominico suo at de feodo die qao 
obiit, &C. • Et QDde dicit qaod praedictus G. consaDguineos, &c. fait 
seisitas de prsdictis sex acris terrs cam pertinentiis in dominico 
sao at de feodo et jure, tempore pads, tempore domini regis none, 
capiendo inde explesias ad ?aleociam, &c et de ipso C. eo qaod 
obiit sine hsrede de corpore suo exeante, {vel, et de tali stata inde 
obiit seisitas sine hesrede de corpore sao exeante, post cajos mor- 
tem) resortiebatar jas, &c. cuidam A. at consangaioeaB et haeredi 
praedicti C. Tidelicet, sorori P. patris M. matris' predict! C. et de 
ipsa A. descendit jas, &c. caidam F. at filio and haredi prsdicts 
A. et de ipso F. descendit jus, &c. isti D. qui nunc petit, at filio et 
heredi prvdicti F. Et de qaibus, &c. {h). 

No. XIV. 
Bar^ that the ancestor was not seised, 

Et prsedictus T. venit et defendit jus suum quando, &€. et dicit 
[quod prs&dictus D. actionem suam preedictam inde versus eum 
habere non debet quia dicit] quod praedictus A. non fuit seistitus de 
tenementis prsedictis cum pertinentiis in dominico suo ut de feodo 
die qao obiit, prout predictus D. per breve et narrationem suam 
prsedictam supponit ; et de hoc ponit se super patriam (t). 

Et prsBdictus D. similiter. 

The words inclosed in brackets in the above plea seem to 
be unneoessary, and are omitted in some of the precedents 
in Rastel. 

Bj the statute Westm. 2. c. 20, it is a good plea in these 
three actions to say, that the demandant is not the heir of 
the supposed ancestor, and conclude to the country, without 
showing who is the heir (A). So the bastardy of the de- 
mandant may be pleaded, in like form as in the writs of en- 
try on the seisin of an ancestor ({). 

(h) Rast. 29. (i) Rast. 28, 29. 

(k) 2 Inst. 399. (I) Rast. 29. 



/ 



350 APPENDIX. 

No. XV. 

Writ of Nuper Ohiiu 

Rex, Vicecomiti, &c. 
Si D. fecerit te securam de clamore soo proBeqaendo, time 
moDeas per bonos summonitores T. quod sit coram JosticiamB 
Dostris apud W. tali die, ostensurus qnare deforciat prafato D. 
rationabilem partem suam qus earn contingit de haereditate qms 
fait P. in N. patris {velj matris, vtl alterios antecestcwis) pnedieta- 
ram D. et T. cajus haeredes ipse sunt, et qoi Daper obiit, ot did- 
tur : Et habeas ibi summonitores, et hoc breve. Teste, kc* (m). 

No. XVI. 

Count in JSTuper Obiit. 

D. petit versus T. medietatem duorum messuagiorum cebs perti- 
nentiis in N. ut jus et raUonabilem partem suam quae earn condogit 
de hereditate quse fuit P. patris praBdictarum D. et T. cujus here- 
des ipssB sunt, et qui nuper obiit, &c. Et unde eadem D. dicit qood 
praBdictus P. fuit seisitus de Integris tenemeutis praedictis cum per- 
tinentiis iu dominico suo ut de feodo et jure, tempore pads, tem- 
pore domiui regis, &c. capiendo inde explesias ad valenciam, &c 
et inde nuper obiit seisitus : £t de ipso P. descendit jus^ &a isti 
D. et praedictae T. ut filiabus et baeridibus ipsius P : qaae quidem T. 
praedicta tenementa integra modo tenet, et rationabilem partem 
inde eidem D. deforciat, &c« £t inde producit sectam, &c. (n). 

This action lies, when the ancestor dies seised of an es- 
tate in fee-simple, leaving two or more heirs, either copar* 
eeners or heirs in gavelkind, and one or more of them holds 
oat the other co-heirs. If the ancestor died seised in tafl, 
and one sister deforce the other, the remedy is bj a writ of 
Formedon. If the ancestor had been seised in fee-simple, 
but did not die seised, the partj who is deforced cannot 
maintain a Nuper obUt^ and is driven to his writ of right de 
RatianabUi parte. 

(m) Reg. 226. F. N. B. 197. (n^ Rut. 44a 
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No. XVII. 
Writ of Right de RatumahUi parte. 

Rex, Joanoi de B. salutem. 
Prscipimua tibi quod sine dilatione plenum rectum teneas D. de 
decern acris terras cum pertinentiis in B. quas clamat esse rationa- 
bilem partem suam qus eum contingit de libero tenemento quod 
fuit P. patris (vel, matris, fratris, sororis, avunculi, amits, vel con- 
sanguinei) sui in eadem yilla, et tenere de te per liberum seryi- 
tium dimidii unius denarii per annum pro croni seryitio ; et quas 
T. ei deforciat: Et nisi feceris, Vicecomes Eborum faciat; ne 
amplius inde clamorem audiamus pro defectu recti. Teste meipso 
apud W« yicessimo quarto die Junii anno regni nostri quarto (o). 

In this writ, which is taken from the Register, the De- 
mandant claims ten acreSy and not a moiety of twenty acres ; 
and Fitzherbert (p) says that the Demandant in this action 
shall recover the ten acres, to hold in severalty, and not an 
undivided moiety of the whole. Lord Coke (9) seems to 
be of a different opinion ; and thinks that the demandant 
must have his judgment according to his plaint ; and that, as 
he says, is <^ of a moiety, and not of any thing in severalty." 
This question is now immaterial, as the action is wholly out 
of use ; but the passage quoted from Lord Coke, even if 
his opinion is not the most correct, seems to prove that, in 
the plaint or count, the demandant claimed an undivided 
portion of the whole, and not the whole of any certain part. 
There is in Rast. 541 (r), an imperfect count, under the title 
<< Rationdbili parte^^ which is the only one that I have met 
with. This precedent omits the petition or statement of the 
demandant's claim ; so that it does not appear whether he 
claimed a specific part, or an undivided portion. It does 
however set forth that the ancestor was seised " de integria 
tenementis," and traces the descent of the whole to the de- 

(o) Reg. 3. F. N. B. 9. (p) N. B. 9. 

(q) 1 Inst 167. 6 Co. 13. Morrico's case. And see Rast. 441, AVi- 
per Ohiitf pi. 4. the recital of the ju<lgmeiit. 

(r) See also Rast. 221, a. 
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mandant and the tenant, as in the Nuptr dbiH* In this mi- 
certainty as to the ancient course of proceeding, I hare 
not undertaken to prepare the form of a count, and have 
not thought it worth while further to investigate a subject 
which is now of no practical importance. 

This writ may be maintained, instead of the Nuper obiiij 
although the ancestor died seised. Neither of these two 
actions will lie against a stranger, but only between privies 
in blood. Against a stranger, the demandant must have 
brought a Mortdancestor, Ayel, or other common action 
adapted to his case. In our practice we make no such dis- 
tinction between privies in blood and strangers ; but any co- 
heir who is ousted may maintain the appropriate writ of 
entry against the co-heir who ousts him. 

No. XVIII. 

Writ of Assise of Darrein Presentment. 

Rex, Vicecomiti, &c. Salutem. 
Si D. fecerit te securum de clamore sao prosequendo, tunc 8um- 
moneas per bonos summonitores duodecim llberos et legales homines 
de vicineto de N. quod sint coram Justiciarlis nostris apud W. tali 
Jte, parati Sacramento recognoscere quis advocatus tempore pads 
pnesentayit ultimam personam qu» mortua est ad Ecclesiam de N. 
qufls vacat, ut dicitur, et cujus advocationem idem D. dicit ad se 
pertinere : Et interim ecclesiam illam yideant ,* et nomlna eomm 
imbreviari facias : Et summoneas per bonos summonitores T. qui 
advocationem illam ei deforciat quod tunc sit ibi ad audiendunx 
illam recognitionem : Et habeas ibi summonitores et hoc breve. 
Teste, &c. (s). 

No. XIX. 

Plaint^ in Assise of Darrein Presentment. 

Aisisa venit recognitura quis advocatus tempore pacis pnesenta- 
yit ultimam personam, qu® mortua est, ad ecclesiam de N. quie va- 
cat, et cujus adyocationem D. clamat ad se pertinere, versus T. 
Et unde idem D. per A. 6. attomatum suum dicit quod ipsemet tem- 
pore pacis, tempore domini Regb nunc, ad eandem ecclesiam 

« 

(8)Rcg.dO. F. N.B.dL 
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ptmentaTit queDdam W.,P. clerionm sottOH qui ad pnBsentatioDaai 
ipsim D. fait adnuaeos et institatus in eadem, per cujus mortem 
(m^ resignationemt Ice.) eadem ecclesia modo vacat : Et petit 
assisam, &c. (<). 

This action lies Dot only for a tenant in fee-simple, but 
for a tenant in tail, and for bis issue ; and it lies also for a 
tenant for years, or a guardian, if they have previously pre* 
sented (tc). 

No. XX. 

Writ of Qjuare Impedit. 

Rex, Vicecomiti, &c« S. 
PrsBcipe T. quod juste, &c. permittat D. prssentare idoneam 
personam ad ecclesiam de B. quae vacat, et ad suam spectat dona- 
tionem, ut dicit ; et unde queritur quod prsedictus T. eum injuste 
impedit : Et nisi fecerit, et si prsdictus D. te fecerit securum de 
clamore suo prosequendo, tone summoneas per bonos summonito- 
res praedictum T. quod sit coram Justiciariis nostris apud W. tali 
die, ostensurus quare non fecerit : et habeas ibi summonitores, et 
hoc breve. Teste, &c. (z). 

No. XXI. 

Count, in Quare Impedit. 

T. summonitus fuit ad respondendum D. de placito quod permit- 
tat ipsum prffisentare idoneam personam ad ecclesiam de B. quae 
vacat, et ad suam spectat donationem, &c. Et unde idem D. per A. 
B. attoniatum suum dicit quod ipsemet fuit seisitus de advocatione 
ecclesis prsdictas, ut de feodo et jure tempore domioi regis nunc, 
et ad ecclesiam illam vacantem prsBSentavit quendam T. B. cleri- 
cum suum, qui ad pnesentationem suam fuit admissus et institutus 
in eadem, tempore pacis, tempore domini regis nunc ; et postea ec- 
clesia praedicta vacavit per piivationem prasdicti T. ^B. canonice 
factam, et adhuc vacans existit ,* per quod ad ipsum D. ad ecclesiam 

(t) Rast. 144. Co. Ent. 62L 

(u) F. N. B. 31. Bro. Tailc, 94. 2 Inst. 853. et seqq. Stat. Westm. 
9.C.5. • 

(x) Reg. 30. F. N. B. 32. 
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illtDi ad pneseiM pettiiMt pnedentare ; et pradkUn T. ipmn inte 
iiyiiata impedit ; imde dicit quc»d deterioratos est et damnum habei 
ad valenciam centom librarum : £t inde prodacit sectara, &c. (y*) 

This action will lie for tenant in fee-simple, or tenant in 
tail ; bnt not for their heirs, if the presentment falls in the 
life time of the ancestor ; for it is then considered as a chat- 
tel Tested and severed, and goes to their executors or ad- 
ministrators (^r). So a termor shall have this action for a 
presentment which falls during the term ; although he had 
not previously presented (a). And a purchaser may main- 
tain the action, counting on a presentment by his feoffor (6). 

This action, according to the rule in the Register, 30, a. 
is of a higher nature than the assise of darrein presentment, 
because this supposes both a possession and a right ; where- 
at the assise is founded solely on a possession. 

No. XXII. 

JVrii of Riglit of Advowson. 

Rex, Thomae de M. salutem. 
Prscipimus tibi quod sine dilatione plenum rectum teneas D. de 
advocatione ecclesis de L. quam clamat pertiuere ad liberum tene- 
mentum suum quod de te tenet Id L. per liberum servitium sex soli- 
dorum per annum pro omni servitio; quam T. ei deforciat, ut 
dicit : et nisi feceris, Vicecomes Eborum faciat, ne amplius inde 
clamorem audiamus pro defectu recti. Teste, &c. (c). 

Or the writ may go in the first instance to the sheriff, as 
in other writs of right ; and be made returnable to the Com- 
noo Pleas at Westminster ; as follows : 

No. XXIll. 

Rex, Vlcecomiti Eboram, Salutem. 
Praecipe T. quod juste et sine dilacione reddat D. advocationem 
ecclesiae de L. quam ei injuste deforciat, ut dicit. Et nisi fecerit, 
et ai praedictus D. te fecerit securum de clamore suo prosequendo, 

(y) Raat. 503, 508. (z) F. N. B. 33. p. 34. a. b. 10 Co. Rep. 135- 
' (a) F- N. B. 34. b. (b) 2 lust. 35G. llaet. 500. b. pi. 1. 
(e) Reg. 29. 
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tunc snmtnoneas per bonoa sammonitores pnBdiehini T. quod* tk 
coram Jnsticiariis nostris apad W. tali die^ ostenaums qnare ooa 
fecerit ; et habeas ibi sammonitores et hoc breve. Teste meipso 
apad W. prime die A. anno regni nostri qainto. Quia W. comes A. 
capitalis dominas feodi iilius, nobis inde remisit cariam suam. ((2), 

No. XXIV. 

County in Writ of Right of Advowson, 

D. per A. B. attomatum suum petit versus T. advocationem ec- 
c1esi» de L. qaam ei injuste deforciat, &c. Et ande dicit qaod 
quidam A. avus ipsius D. cujos heeres ipse est, fuit seisitus de ad- 
vocatione ecclesiae predicts at de feodo et jure, tempore pacis, 
tempore domini regis nunc, et sic inde seisitus existens ad eandem 
ecclesiam vacaotem prasseotavit quendam R. P. clericum suam, qoi 
ad praesentationem ipsius A. fuit admissus, institatus et indoctus IB 
eadem, tempore pacis, tempore domini regis nunc, capiendo inde 
explesias ut in grossis decimis, minutis decimis, oblationibos et 
obventionibus, ad valenciam, &c. ut de jure ecclesias suae prsdictse ; 
et de ipso A. descendit jus, &c. isti D. qui nunc petit ut consangai- 
neo et haeredi prsdicti A. videlicet filio et hseredi C. filii et hmredis 
predicti A. &c. Et quod tale sit jus sum ofifert, &c. (e). 

This action lies only for a tenant in fee-simple. The de- 
mandant must count on .his own possession, or on the pos- 
session of his ancestor ; but he should allege esplees in the 
parson, and not in the patron ; although the esplees are al- 
leged in the patron, apparently by mistake, in one of the 
precedents in Rastel (/). The pleadings are substantially 
the same as in other writs of right ; and the tenant may 
join the mise by the grand assise, or by battle (g). 

No. XXV. 

« 

Writ of Juris Utrum, 

Res, Vicecomiti, &c. 
Si D. persona ecclesiam de £. fecerit te securum de clamore sao 
prosequendo, tunc sammoneas per bonos sammonitores daodecim 

(d) Reg. ^. (e) Co. Ent. 181. Rast. 103. Cf) 103. b. pi. 6. 
(g) F. N. B. 30. b. c. Rast. 103. pi. 4. 7. 
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H^eiroe et legales boHtlD«8 de Ticinete da E. q«od rial enrui J«a«' 

tidaiiis nostris apud W. tali die^ parati sacramento recognoscere 
QtruD unam messuagium cam pertioentiis in £. ait libera eleem^* 
tina pertiDens ad ecciesiam ipsius D. de £. an laicum feodam X* 
£t interim messuagiam illud rideant ; et nomina eorom imbreTiari 
facias. £t summoneas per bonos sammonitores prsdictum T. qaod 
tunc sit ibi ad andiendum iliam recognitionem. Et habeas ibi 
summonitores, et hoc breve. Teste, &c. {k). 

If the action is brought against another parson, who 
claims in right of his church, the writ is varied as follows ; 

No. XXVI. 

— utrum, &c. sit libera elecmosina pertinens ad ecciesiam ip- 
sios D. de E. an libera eleemosina pertinens ad ecciesiam T. de 
S. Et interim, &c. («). 

No. XXVII. 

Count in writ of Juris Utrum. 

Jurata venit recognitura, Utrum unum messuagium cum pertinen- 
tiis in E. sit libera eleemosina pertinens ad ecciesiam D. persons 
ecclesiss de E. an laicum feodum T. &c. Et mode hie ad hunc 
diem, scilicet, &c. yenit tam praedictus D. per A. B. attornatum 
suOm, quam pr^dictus T. per E. F. attornatum suum ; et super hoc 
praedictus D. dicit quod quidam R. P. nuper persona ecclesise pros- 
diets, predecessor praedicti D. nunc personsB ejusdem ecclesiae, fuit 
seisitus de messuagio praedicto cum pertinentiis in dominico suo ut 
de feodo, in jure ecclesias prsBdictas, tempore pacis, tempore do- 
mini H. nuper Regis Anglian septimi post conquestum, capiendo 
inde explesias ad valenciam, &c; Et petit inde juratam, &c. (ib). 

This count does not state how the predecessor lost, or 
parted with the possession ; and such an averment seeme 
wholly unnecessarj. In some of the precedents in RaaCel 
it is stated that the predecessor aliened the premises, or de- 
mised them by a lease at will ; but this averment is not 
traversed. And even when the demandant counts on his 

(k) Reg. «. (i) 3 Inst. 405. 407. 

(k) Co. Ent 399. Rast. 419 

\ 
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own flelBio, he is not required to state any ouster what- 
' ever (I). 

The general issue is, that the premises are the lay fee of 
the tenant, and not frankalmoign belonging to the church of 
the demandant. 

This writ has been called the parson's writ of right, and 
it is the highest writ that he could have. It lay to recover 
lands and tenements of the rectory which had been aliened 
by the predecessor of the - demandant, or of which the pre- 
decessor had been disseised. If the demandant himself had 
been disseised, he might have either this writ, or a writ of 
entry on his own seisin. It lay also against one who had 
intruded after the death of a parson. If an action were 
brought against the predecessor, and he had not prayed in 
aid of the patron and ordinary, and a recovery were there- 
upon had against him by default, or reddition, or for want of 
pleading, (or even by verdict, as it has been said) hislrae- 
eesaor might have this action to recover the land (m). In- 
deed this writ, though in form resembling an assise, was in 
the nature of a writ of right, and appears to have lain for 
any species of deforcement ; and accordingly the demandant, 
as we have seen, was not required to aver any ouster, nor 
to state any thing more than his own title, as in the common 
writ of right. 

No. XXVIII. 

Writ of Cusceoit, 

Rex, Vicecomiti L. salatem. 

Prascipe T. quod juste et sine ^ilacione reddat D. centum acras 

terr» cum pertinentiis in B. quas idem T. de eo tenet per certa 

iervitia, et que ad ipsum D. reverti debent per formam statuti de 

communi coosilio regul nostri AngliaB inde provlsi, eo quod pra&- 

T. in iaciendo praedicta servitia per biennium jam cessavit, 



(I) Go. Ent. 400. pi. 2. 

(m) F. N. B. 48. r. 49. a. b. 3 Black. Com. 253. This is probably 
true in all cases of a verdict in a possessory action. But if the former 
verdict against the predecessor had been in a writ of right, it has 
been thought that it would bar his successor. F. N. B. 50. d. 
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Qt dfdt Et Did fecerit, et d predictoi D. te fecerit 
kc. (it) (a* tfi other Prtuipu, See itqyra^ No, /.) 

No. XXIX. 



Same tn ^e per, per and cut, anJ po«f . 



-centom acras terne cum pertinentiis in B. in qaat idem T. j 



DOQ habet ingressum nisi per S. qai illas ei dimisit, qui illas de 
prasfato D. tenuit per certa servitia, et que, &c. inde provid, eo 
quod pnedictus T. (vc/, praedictus S.) per bieonium, &c. 

Or,-— non habet Jn^rcssum nisi per R. cui S. illas dimisit, qui 
illas de praBfato D. tenuit, &c. 

Or,— nisi post dimissionemqnam S. qui illas de pra&fato D.tenait 
per certa servitia, inde fecit cuidam P. et quae ad ipsum D. reverti 
debent, &c. eo quod, &c. ut dicit : £t unde queritar quod praedic- 
tas T. ei deforciat. £t nisi fecerit, &c. (o). 

Where two or more are mentioned in the writ as having 
held the land, it ought to allege by whom the cesser 
was (p). But the writ may be maintained without stating 
the manner of the tenant's entry, in which case the writ is 
in effect in the post; and it is said accordingly in the Regis- 
ter (9), that in the tithe of Edward 1st., a writ in the follow- 
ing form was adjudged good. 

No. XXX. 

Praecipe W. de F. et G. uxori ejus, quod juste et sine dilacione 
reddant abbati de S. duo messuagia, &c. quae I. de E. de eo tenuit 
per certa servitia, et quae ad ipsum abbatem, &c. eo quod praedicti 
W. et G. in faciendo praedicta servitia, &c. 

This writ lies for the heir, in which case the tenure is 
stated as follows : 

No. XXXI. 

quod idem T. de P. patre praedicti D. cujus haeres ipse est, 

tenuit per certa servitia, et quod ad ipsum D. reverti debet, 
&c. (r). . 

(n) Reg. 237. F. N. B. 208. (0) Reg. 237. F. N. B. 208. 

(p) F. N. B. 208. h. (q) 237. 

(r) Reg. 237. 
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But in this case the cesser must be in the tiitte of the 
heir and not in the time of the ancestor (s) ; although it 
does not seem necessarj that the heir should have been ac- 
tually seised of the services (t). 

No. XXXII. 

County in writ of Cessavit. 

D. per A. B. attoroatum suum petit yersus T. unum messuagium, 
&c. quod T. de eo tenet per certa ser^itia, et qaod a^ ipsiim D. 
reyerti debet per formam statuti de commuDi conailio regni regis 
AnglisB iode proyisi, eo quod praedictas T. in faciendo praedicta 
serritia per biennium jam cessavit, ut dicit. Et unde idem D. dicit 
quod prsBdictus T. tenet messuagium prsdictam cum pertinentiis 
de prsdicto D. per fidelitatem et redditam quinque solidorum eidem 
D. et haeredibus suis annuatim ad festa, &c. per eqoales portionea 
Bolyendorum ; de quibus servitiis idem D. fuit seisitas per manus 
prasdlcti T. ut per manus yeri tenentis sal, tempore pacis, tempore 
domini regis nunc, videlicet de praedicta fidelitate ut de feodo et 
jure, et de prsedicto redditu in dominico suo ut de feodo et jure ; 
praedictus tamen T. in faciendo prsedicta servitia per biennium ante 
diem impetrationis brevis originalis ipsius D. scilicet duodecimam 
diem Februarii anno regni domini regis nunc decimo, jam cessavit; 
et quod^ &c. eo quod, &c. et inde producit sectam, &c. (u). 

When the writ is in the per, &c. the count will be varied 
accordingly ; of which a precedent may be seen in Rastel, 
lll,b. 

No. XXXIll. 

Writ of Assise of Kusance. 

Rei, Vicecomiti, &c. 
Qoestus est nobis D. quod T. injuste et sine judicio arctavit {vel, 
obstruxit) quandam viam in S. in comitatu tuo, ad nocumentum 
liberi tenement! sui in eadem villa, post primam transfretationem 
domini Henrici, filii regis Jobannis in Vasconiam : £t ideo tibi prs- 
cipimus quod si prsdictus D. te fecerit securum dc clamore suo 
prosequendo, tunc facias duodecim liberos et legales homines de 

(9) 2 Inst. 40Ji. (t) Keg. 237. (u) Rast, 110, 111. 
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▼idneto iUo Tidere Tiam iUam et teDementimi illnd, et Bonttina 
coram imbreyiaii; et sammoiieas eos per bonos summonitores qood 
sint coram dilect}8 et fidelibus nostris R, et S. et hiis qiios illis a*- 
sodaTerimus, ad certoa diem et locum qaos iidem R. et S. tibi scire 
faciaat, parati iode facere recogoitionem. Et pone per vadia et 
salvos plegpios praedictum T» yel balUyum soum, si ipse inTeDtos 
Don fnerit, qnod tunc sit ibi ad audiendum illam recog^tionem. £t 
habeas ibi summonitores, nomina plegiorum, et hoc breve. Teste, 
&c. (ac). 

This writ will lie also for digging or filling a ditch, raising 
or lowering the water in a pond, erecting or throwing down 
a hedge or fence, or for diverting a water course Qf)^ &c. to 
the nuisance of the plaintiff's freehold. 

The count, or plaiiat, for diverting a water course may be 
as follows : 

No. XXXIV. 

Assisa venit recognitura si T. injuste et sine judiclo divertit cur- 
som CQJusdam aqus in S. ad nocumentum liberi tenement! D. in N. 
in comitatu prsdicto, infra triginta aanos jam ultimos elapsos: 
Et unde idem D. per A. B. attomatum suum queritor, quod nUi 
idem D. habeat quendam foutem in villa de S. currentem usque ad 
rotam moleodini ipsius D. in N. ; praedictus T. divertit corsum 
aqus illius usque ad molendioum cujusdam J. ; ante quam quidem 
diversionem prsedicfum molendinum pra&dicti D. molere potuit qui- 
busUbet die et nocte decern quarteria frumenti et decem quarteria 
brasii, et modo molere non potest quibuslibet die et nocte nisi 
quatuor quarteria frumenti et quatuor quarteria brasii, (veZ, et 
modo aliquid molere non potest) ad nocumentum, &c. Et inde 
petit assisam, &c. (^). 

No. XXXV. 

The general issue seems to be as follows : 

Et praedictus T. per E. F. attomatum venit and dicit quod ipse 
non divertit cursum aquae praBdictae ad nocumentum liberi tenemen- 

(x) Reg. 197, 198. F. N. B. 183. Co. Ent. 92. 

(y) As to obstructing or straitening a water course, see Dyer, 248, 
pi. 80. 48 Ass. 4. 48 E. 3. 27. S. C. 

(z) Rast. 441. Co. Ent. 92. 
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ti ipsias D. modo et forma prout idem D. superius versus earn 
queritur ; et de hoc ponit se super aasisam : 
Et prsdictus D. similiter (a). 

The precedent in Coke from which the above plea is 
taken, begins with saying <^ that the assise ought not to be 
taken," because he says that he did not divert the water, 
&c. ; but that clause was probably inserted from inattention. 
That is the proper beginning of a plea in bar of the assise ; 
but it is inconsistent with the above plea, in which the de- 
fendant puts himself on the assise. 

If the verdict is found for the plaintiff, he has judgment 
for his damages, assessed by the jury, and also for the re- 
moval of the nuisance at the expense of the defendant, as 
follows : 

No. XXXVI. 

Ideo consideratum est quod nocumcntum prsdictum omniBo 
amoveatur ; et quod aqua prsdicta in prsedictum dntiquam et rec* 
tum cursum suum ad moleodinum prsdictum ipsius D. ad custagia 
prffidicti T. reducatur; et quod prsdictus D. recuperet versus 
predictum T. dampua sua prsdicta ad decern libras, &c. 

This writ, being to the nusance of the plaintiff 's/r^eAoM, 
will not lie for a lessee for years, whose only remedy is an 
action on the case. So it will not lie for a way in gross, 
nor for a way to a church, (unless in the latter case the 
plaintiff has the way ratione tenurcR) because the way must 
be annexed or appendant to some freehold of the plaintiff. 

By the common law this action lay only against him who 
erected, or levied, the nusance ; and if he had aliened the 
land, or if it had descended to another, the injured party was 
driven to his Quod permittat^ which was a writ of right in 
its nature. The statute of Westminster 2d. c. 24, provides 
that in case of such an alienation, or other transfer, the 
action may be maintained against the wrongdoer, and his 
alienee, jointly ; or against his heir (6). 

(a) Co. Ent. 92. (h) 2 Inst. 404, seqq. 
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No. XXXVII. 

Writ of Qtwd permittaU 

Rex, Vicecomiti, Sic. 
Praecipe T. quod juste et sine dilatione permittat D. prosternere 
quandam domum {velj quendam murum, vel quandam sepem, &c.) 
in S. qaam P. pater prsdicti T. cujus hasres ipse est, iojaste et 
sine jadicii levavit ad nocumentum liberi tenementi sui (vel, liberi 
tenementi R. patris, vel^ alteritu antecessoris^ prasdicti D. cujus 
haeres ipse est) in eadem villa, post primam traosfrstationem, &c. 
Et nid fecerit, et si prsdictus D. te fecerit securum, &c. (c). (as in 
other Pracipes.) 

This writ, when brought to abate a nusance, seems to 
have been sometimes called <^ Quod permittat prosternere^^ 
to distinguish it from other writs of quod permittaty which 
laj for ^common of pasture, turbarj, piscary, or other incor- 
pored hereditaments (d) ; but the writ had not always the 
word prosternere^ even when brought to remove a nusance. 
It varied according to the nature of the nusance which was 
the subject of complaint ; as, for example : 

■ 

■ -quod juste, &c. permittat D. reducere cursum cujusdam 
aquae in I. in rectum et antiquam cursum suum, quern P. pater pne- 
dicti T. cujus haeres ipse est, divertit ad nocumentum, &c. — vel, 
permittat D. deobstruere, veZ, dearctare, quandam viam in N. quam 
P. pater, &c. obstruxit, veZ, arctavit, ad nocumentum, &c. 

No. XXXVIII. 

Count in the writ of Q^od permittat. 

T. sammonitus fuit ad respondendum D. de placito quod permit- 
tat ipsum habere quoddam chiminum ultra terram ipsius T. quod 
habere debet et solet : £t unde idem D. per A. B. attoraatum 
suum dicit, quod cum ipse seisitus existat de uno messuagio cum 
pertinentiis in S. ad quod ipse habere debet et solet quoddam chi- 
minum a regia via ibidem ultra terram ipsius T. videlicet duas 
acras pasturae vocatae Rayles lands, ad cariandum et recariandum 

(e) Reg. 199. P. N. B. 124. (d) F. N. B. 123. 
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blada, foeDum, et fimum ipsius D. cum carectis et aliis carriagiis 
8uis, et ad fugandam omDimOda averia sua ultra praedictam terrain 
prsdicti T. per totum anDum quaDdocumque et quotiescunque ei- 
dem D. placuerit, pertinens ; de quo quidem chimiuo idem D. fiiit 
seisitus iu dominico suo ut de feodo et jure, tempore pads, tem- 
pore Domini regis nunc, capiendo inde explesias ad valentiam, &c. 
usque sex annos proximos ante diem impetrationis brevis originalis 
ipsius D. scilicet decimum diem O. anno, &c. quod praedictus T. 
ipsum D. chiminum prsedictum habere non permisit, nee adbuc 
permittit ; ad damnum ipsius D. decern librarum : Et inde produ- 
cit sectam, &c. (e). 

When the plaintiff counts on a way by prescription, it is 
a good plea to traverse the prescriptive right, and conclude 
to the country (/) ; and I presume that the title in the 
above count might be traversed as follows : 

No. XXXIX. 

Omeral issue. 

Et pnedictns T. per C. D. attomatum suum venit et defendit vim 
et injuriam quando, &c. et dicit quod prsedictus D. actionem suam 
prsdictam inde versus eum habere non debet, quia dicit quod pra^ 
dictus D. non debet nee solet habere chiminum prsdictum ultra 
prsdictam terram praedicti T. prout praedictus D. per breve et 
narrationem suam praadictam suporlus supponit ; et de hoc ponit se 
super patriam. 

It seems also that the defendant might deny the supposed 
obstruction ; and this might be called the general issue, as 
properly as the preceding plea. Neither of them answers 
the whole declaration ; but each of them traverses a material 
averment, without which the action could not be maintained* 

No. XL. 

Another General issue, 

Et praedictus T. per, &c. quia dicit quod ipse non impedivit 
praedictom D. habere chiminum praedictum ultra praedictam terram 
ipsius T. prout ipse praedictus D. per breve et narrationem suam 

(e) Rast. 538. Co. £nt. 526. (f) Rast. 538. Co. £nt. 596. 
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prsdictam superias venas enm narravit ; et de hoc pooit le saper 
patriam. 

This writ laj at the common law against him who first 
erected or committed the nusance, or against his heir or 
alienee ; but in the two latter cases it would not lie without 
a previous request to the heir or alienee to remove or re- 
form the nusance ; which request was not necessary when 
the action was brought against the original wrongdoer (g^. 
The judgment, if for the plaintiff, was for a removal of the 
nusance, as well as for damages. 

These two last actions do not appear to have been adopted 
into our law ; and the only remedy for a nusance on a pri- 
vate way in use with us has been an action oh the case. 
There seems to be no difficulty in adapting the Quod per^ 
mittat to our practice, without any greater changes than we 
have made in many other of the ancient writs ; and it would 
certainly furnish a much more effectual and appropriate 
remedy than the action on the case (k). The introduction 
of the Qtiod permitiat does not seem to require a greater 
exercise of power in our judicial courts, than the first use 
of the writ of right, and of various writs of entry. This 
writ is found with the others in the ancient code, which is 
the basis of our laws ; it is equally adapted to our institu- 
tions, and not inconsistent with our general system of juris- 
prudence. But if there should be any doubt of the power 
of the judicial courts in this respect, it seems to be a case 
worthy of tl^e interference of the legislature. 

No. XLI. 

Writ Ex gravi querela. 

Rex, Major! et Vicecomitibos Londonii, Salutem. 
Ex gra?i qaerela D. fill! P. accepimus, quod cum secundum con- 
•uetudinem in eadem civitate hactenus obtentam et approbatam 
llceat unicoique civi ejusdem ciyitatis tenementa sua in eadem t:i- 
vitate, in testamento suo in ultima voluntate sua, tanquam catalla 
sua, legare cuicunque voluerit ; ac G. quondam ci?is civitatis pra^- 
diets, it testamento suo in ultima voluntate sua, unum messuagium 

(g) 5 Co. 101. Penruddock's case. (h) See 3 Bla. Com. 220. 
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« 
cam pertiaentiis in eadem civitate existens, P. et ha^redibus suis 

legasset ; T. de L. messoagiam pr»dictum prsfato D. filio & hae- 

redi prssdicti P. deforciat rnious juste, in ipsius D. dispendium non 

modicum et gravamen, et contra voluntatem testatom prsedicti, 

ac contra consuetadinem prsBdictam. £t quia eidem D. injuriari 

Doiumus in hac parte, vobis maj/damus quod vocatis coram vobis 

partibus prsdictis, auditisque hinc inde eorum rationibus, inspec- 

toque tenore testamenti prsdlcti, eidem D. plenam at celerem 

justitiam inde fieri facias, prout de jure et secundum consuetudi- 

nem praedictam, fuerit faciendum, et hactenus in casu consimili 

ibidem fieri consuerit, {vel^ eidem D. in hac parte fieri faciatis de- 

bilum et festinum justitiso complementum) kc. Teste, &c. (t). 

This writ, it will be observed, is merely a commission or 
precept to the magistrates of the citj or borough in which 
the land lies, and contains no summons or other process to 
the party against whom the action is brought. The court 
thereupon awarded a writ against the tenant of the land, in the 
nature of a Pnedpe quod reddcU; and on his appearance, the 
demandant produced the will, and counted on it, alleging sei- 
sin in the testator, and the devise to himself. The process 
might vary, according to the usage of different cities, and 
places, but the course seems to have been substantially the 
same in all. I have not met with any precedent of the Prae- 
cipe, or of the count or other pleadings. As the action was 
founded on the custom of the place where the land lay, and 
did not depend on the common law, the forms of the plead- 
ings are not contained in the books of entries. They were 
no doubt substantially the same as in the common writs on 
the seisin of an ancestor ; substituting the testator for the an- 
cestor, and alleging a devise, instead of a descent. 

When the devisee in tail, or for life, had been once seised 
by force of the devise, the heir in tail, or the remainder- 
roan, might maintain a formedon; and such actions have 
been maintained in our courts (ft). But if the devisor had 
been disseised, or if after his death a stranger had entered 
and deforced the devisee, the latter had no remedy but by 

(i) Reg. 244. F. N.' B. 198. 

(k) F. N. B. 200. And see numerous precedents of such actions 
in the books of entries. 4 Mass. Rep. 64. 5 Mass. Rep. 438. 
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entry ; and if his right of entry were in any manner lost, 
he could not recover the land (J). After all freehold lauds 
.were made devisable in England, by force of the statates of 
Henry 8, and Charles 2, it might have been expected that 
actions would have been provided for devisees, like the writs 
of entry and writs of right for heirs ; and probably it would 
have been so, if the latter actions had continued in common 
use (m). But the action of ejectment, having nearly super- 
seded the old real actions in the case of heirs, was found 
equally applicable to the case of a devisee, unless when the 
right of entry was lost ; and this probably did not occur of- 
ten enough to make the people to feel the want of another 
remedy. As the ejectment is not in use with us, and we have 
retained the real actions for heirs, there seems to be no rea- 
son why the Legislature should not provide a like remedy 
for devisees, for whom those actions are equally convenient 
and necessary. 

No. XLII. 

Writ of Quoc2 ei deforceat. 

Rex, Vicecomiti, &c. 
Prscipe A. quod juste et sine dilatione reddat B. quae foit uxor 
V. unum messuagium cum pertioentiis in N. quod clamat esse ra- 
tionabilem dotem suam, (yel^ de rationabili dote sua,) et quod idem 
A. ei deforceat, ut dicit, &c. (n). 

If the action is brought by one who was tenant by the 
curtesy, the writ is varied as follows : 



-quod clamat tenere per legem Anglis, et quod idem A. &c. 



For a lessee for life, it is, 

quod clamat tenere ad terminum vits suae, &c. 

And for a tenant in tail, 

(I) See 1 H. Blacks. 1. 4 Mast. Rep. 64. 
(m) See RomiUy v. James, 6 Taunt. 263. 
(n; Reg. 171. 2 Inst. 349. 
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-qaod clamat tenere sibi et hsredibns sois de corpore suo 



legitime procreatis, et quod praDdictofl A. ei deforceat, &c. 

Thia writ is given bj tbe stat. Westm. 2. c. 4 (o) ; and 
lies for a tenant in tail, tenant in dower, by the curteay, or 
for life, who should have lost their lands by default in a 
prasc^ quod reddat brought against them respectively. It 
was intended to supply the want of a writ of right, which 
would lie for those only who claimed a fee-simple. 

In the count, the demandant merely states that he was 
seised in tail, or for life, &c. and alleges esplees in himself, 
and a deforcement by the present tenant ; without setting 
forth the gift or demise by which he holds (p), and without 
any notice of the former record, or of the manner in which 
the tenant entered. The action lies against the heir or 
alienee of the former recoveror, as well against the recover- 
or himself. 

No. XLIII. 

Count in Qttod ei deforceat, 

W. de H. psetit versus J. C. unum messuagium cum pertiuentiis 
In H. quod clamat teuere ad terminum Yita& bus, et quod pnedictus 
J. ei deforceat, &c. : £t unde dicit quod ipsemet fuit seisitus de 
pnedicto messuagio cum pertinentiis iu domiuico suo ut de libera 
tenemento, tempore pacis, tempore domini regis nunc, capiendo 
inde explqsias ad valentiam, &c. et inde producit sectam (9). 

In the two counts cited in the note, it is said that the 
tenant ^ injuate deforceat'' the present demandant ; and the 
same expression is used in some of the writs in the Regis- 
ter (r). But this word is not introduced in any of the 
forms prescribed in the abovementioned stat. Westm. 2 ; and 
it is expressly stated in the Register, in the page last cited, 
and also in £ Inst. 353, that it should not be used. The 
tenant is supposed to have entered by force of a judgment 
in his favor, and not injuste^ or sine judicio. 

(0) 2 In8t..347. F. N. B. 155. 

(p) 2 lust. 351. Rast Ent. 537. But see Co. Eut. 525, where a gift 
for life is set (brth in the count. 

(q) Rast. Ent. 537. Co. Ent. 525. (r) 171. 
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The object of this suit is to revive the former action, and 
to try the title on which the former demandant relied, and 
on which he then counted. The tenant in this suit is not 
indeed required to stand upon the title of the former judg- 
ment, but may plead some other bar ; in which case the 
former action is not revived. But the tenant may set forth 
the former recovery, and conclude that he is ready to main- 
tain his right and title as therein set forth ; whereupon the 
former action is revived, and the tenant in the present action 
becomes actor ; and the present demandant may vouch, or 
plead any matter in bar of the former action, as if he had 
originally appeared and pleaded in that suit (s). 

No. XLIV. 

Plea^ setting forth the former recovery. 

Et prscdictas J. per £. C. attornatum suum venit et defendit jas 
. SQum, quaodo, &c. et dicit quod praedictus W, actionem saam prae- 
dictam versus cum habere doq debet, quia dicit quod ipse alias, 
scilicet prime die Octobris anno domini regis, &c. impetravit et 
prosecutus fuit quoddam breve ipsius domlDi regis in Cancellaria 
sua apud Westm., &c. de forma donationis in descendere (yel^ de 
consaDguinitate, vel^ de ingressu super disseisinam, &c.) versus 
prffidictum W. adtunc tenentem de prsedictis tenementis cum per- 
tinentlis jam petitis, ut de iibero tenemento, Vicecomiti in comita- 
tu L. directum, et coram tunc Justiciariis, &c. retornabile, allegando 
tunc et supponendo per praBdictum breve de forma donationis pra&- 
dicta quod quidam J. D. dedisset tenementa praBdicta cum perti- 
nentiis quibusdam A. C. et M. uxori ejus, et beredibos de corpori- 
bus eorum legitime procreatis, et quae post mortem praedictorum 
A. et M. pra^fato J. C. fiiio et hseredi ipsorum A. et M. descendere 
deberent per formam donatioDis praedictsB ; per quod quidem breve, 
dominus rex tunc vicecomiti ejusdam comitatus mandavit quod si 
predictus J. C. fecisset ipsum vicecomitem securum, &c. tunc sum- 
moueret, &c praedictum W. quod esset coram tunc justiciariis, 
Lc. ad respondendum, &c. Ad quam quidem quindenam Pascbae, 
&c. (^setting forth the appearance of J, C, the then demandant at the 
return-day^ the return of the writ by the sheriffs and the whole proceed- 
ings until the final default of W. the former tenant^ and the judgment 

(s) 2 Inst. 351. 
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thereon for the said J. C.) per quod idem J. C. intraTit in eadem 
tenementa cum pertiDentiis, et fuit inde seisitus ia dominico sao i)t 
de feodo talUato per formam dooationis praedictae ; et idem J. C. 
dicit quod ipse paratus est ad manutenendum jns et titulum suum 
praedictum per donum prasdictum, &.c. et hoc paratus est yerifica- 
re ; unde petit judicium si pra^dictus W. actionem suam praedictam 
versus eum habere dcbeat, &c. 

No. XLV. 
Rqilication to the above plea^ by non dedit, 

Et praedictus W. dicit quod ipse per aliqua praealiegata ab ac- 
tioue sua praedicta habenda prscludi non debet, nee praedictus J. 
C. nunc tenens jus et titulum suum praedictum per donum praedic- 
tum manutenere debet, quia dicit quod praedictus J. D. non dedit 
tenementa praedicta cum pertioentiis pracdlcto A. C. et M. uxori ejus, 
et haeredibus de corporibus eorum legitime procreatis, prout idem 
J. C. superius allegavit ; et hoc petit quod inquiratur per patriam. 

Et praedictus J. C. similiter. 

The above forms are taken chiefly from the precedents in 
Rastel, 537. There is only one precedent of this writ in 
Coke's Entries, (525) and in that, the present tenant, after 
saying that ^^ he is ready to maintain his right and title by 
the said gift," proceeds to set forth the gift specially, as he 
v^ould do in a count in formedon. The title is not thus set 
forth in either of the precedents in Rastel, nor in the one in 
Heme, 573 ; (641 ;) and these are the only ones that I 
have seen. All that seems to be necessary is, that the right 
and title of 4he original demandant should be clearly stated, 
60 that it may be traversed, or confessed and avoided, as it 
might have been in the original action, if the present de- 
mandant had then appeared and made his defence. 
' This writ will not lie after a judgment on nU dicit, con- 
fession, or on verdict, but only after a judgment on de- 
fault (/). If a tenant in tail should die after such a recovery 
against him, the heir in tail cannot maintain this action ; be- 
cause he has an adequate remedy by a formedon in descend- 
er, which is his writ of right. 

(t) 2 Inst. 351. Co. Lit. 355, and note 310. Cro. El. 263. 
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ABATEMENT, 

Writ of efUry on^ S^ 19S. 

Tety seldom used in England, 196, 197. 

its place supplied by the writs of Ayel, Besayel, and 

Cousinage, 197. 

CamU in writ of tntry on^ 195, and seqq. (and see Table of 

Pleadings.) 

for estate pur outer vie, 196. 

Pkat in writ of entry on, 198. 

in abatement, substantially the same as in writs of 

entry on disseisin, 198. 

in bar, like those in writs of entry on disseisin, 

198. 

no precedent of a general issue, 199. 

that he did not abate^ &c. seems to be a good general 

issue, 200 to 204. 

setting forth the title of the supposed abator, 204. 

traversing the seisin of the ancestor, 204, 205. 

heirship of demandant, 205. 

Replication^ 205. 

ABATEMENT, 

Pleai m, many of them now pleadable in bar, 9, 10, 22, 23, 

24, 57. 

several of them not in use here, 23. 

are of several kinds, varying both in form and sub- 
stance, 56. 
(See Table of Pleadings, and this Index, under the appropri- 
ate titles.) 
ACTIONS, REAL, 

founded either on a title stated in the writ, or on a wrong or 

deforcement, 20. 
distinction between title to the land, and title to the action, 5. 
in acti9ns founded on a tort, the title to the land, and title to 
the action are the same, 21. 

and are both traversed by the 
general issue, 21. 
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ACTIONS, REAL— conUfiuetJ. 

the title to the action may be traversed alone, 21. 

some adapted to revest a pre-existing estate, others to vest a 

new estate, 21. 
are possessory, or droitarei, 2, 22. 
founded on demandant^s own seisin, or anccstrel, 22, 90. 
must always be brought against the tenant of the freehold, S2. 
demandant claiming Ihe whole of the premises, may recover 

a part, 55. 
process and proceedings in, ave short and simple, 13. 

altered, to adapt them to onr laws, 15. 

without affecting the principles, 15. 
ACTION OF THE WRIT, 

Pleas to the^ 105, and seqq. 
ACT OF DEMANDANT WHICH DETERMINES HIS ES- 
TATE, 

PleadabU in bar^ 142, 164. 
AD COMMUNEM LEGEM, 

Writ of entry, 7, 223. (See title Conmwnan legem.) 
AD TERmNUM qUl PRAHTERIFT, 

Writ of entry, 8, 241. (See title Terminum qm prcUeriit.) 
ADVOWSON, 

Writ of right of not in use here, 16. 

form of, 355. 
(See Assise of darrein presentment.) 
AID, 

Prayer of by tenant for life, 185. 

not necessary in writs of entry, 186. 

in writ of entry, and plea after joinder in atd^ 186, 

187, (and see Table of Pleadings.) 
in writ of right, and plea after joinder in aid, 294. 
counterpUa of 186, 188, 189. 
ALIENAGE, 

Plea of in disability of the person, 60, 61, (and see Table of 

Pleadings.) 
may be pleaded either in abatement or in bar, 60, 61. 
Replication^ that he is a native citizen, whether to conclude 
to the country, or with a verification, 62, 63. 

by a British subject, by force of the treaty of 
1794, 65. 
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ALIEN ENEMY, 

Plea of, like that in personal actions, 66. 

not taken awaj by the treaty with Great Britain, 65. 
upon restoratioa of peace, tenant may be resnmfhon- 
ed, and the action entered anew, and prosecuted, 66. 
ASSISE^ 

of novel dissemn^ not hd use here, 2. 

its place supplied by writ of entry in na- 
ture of an assise, 2. 
' form of, and of the count and pleas, 344, 
and seqq. 
of mortdaneeitcr^ not in use here, 2. 

its place supplied by writ of entry on abate- 
ment, or on disseisin ctim tiiulo^ 2. 
form of the writ, 346. 
of mnsance^ not in use here, 17, 364. 

form of the writ, count, pleas, and judgment, 359, 
361. 
of Darrein preeentment^ form of the writ and plaint, 35?. 
writ of entry in nature of, may be brought whenever eject- 
ment will lie, 2, 12. 
ATTACHMENT, 

after summons, none in our practice, 13. 
ATTAINDER, 

Plea of not in use here, 58. 
ATTORNMENT, 

not required in our law, 215, 334. 
AYELj 

not in use here, 2. 

its place supplied by writ on abatement, or on disseisin cum 

tUvio, 2. 
form of the writ and count, 348. 
Plea^ 349. 
BESAYEL, 

not in use here, 2. 

its place supplied by writ on abatement, or on disseisin cum 

iitulo^ 2. 
form of the writ and count, M8. 
BROTHER. 

descent immediate from brother to brother, 279. 
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CASU PROVISO^ and CONSIMIU CASU, 

WrUt of entry tn, 7, 2S3) (and see Table of Pleadings.) 

lie in the life time of any tenant for life, for 
the reversioner or remainder-man, upon an 
alienation by the tenant for life, 233. 
for one who has the remainder or reversion for 

life or in tail, 235. 
one of the degrees is lost in these actions, 236. 
PUas^ so far as they respect the original title of 
the demandant, are the same as in the writ of 
entry ad communem (egem, 237. 

the demise by the tenant for life is mate- 
rial ; and if traversed, the plea is in 
bar, 237. 
CAUSA MATRIMONII PRMLOCUTI, 

Writ off not in use here, 9. 
CESSAFIT, 

fontf of the writ and count, 357, 359. 
CHURCH LANDS. (See title <Stne assenau parochial.) 
CO-HEIRS. (See Utle Coparceners.) 
COMMUNEM LEGEM, 

Writ of entry ad, 7, 223, (and see Table of Pleadings.) 

lies after the death of any tenant for life, for 
the reversioner or remainder-man, upon 
an alienation by the tenant for life, 223. 
lies for assignee of reversion of remainder, 
226. 

for one who has the reversion or remain- 
der for life, but not for an heir in tail, 
226. 
whether founded on seuin of the land, or *ew- 

in of the reversion, quaere, 224. 
from what time the statute of limitations be- 
^ gins to run, qucsre, 224. 

one of the degrees is lost in this action, 7, 225. 
Pleas, no precedent found in any of the an- 
cient Entries, 226. 

none •in abatement, peculiar to this ac- 
tion, 232. 

when the action is founded on a lease 
for life, the writ states two demises ,- 
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COMMVNEM LEOEM^-coniinued. 

the l8t. to the tenant for life, the 2d. 

by him to the tenant in the action or 

to his grantor, &c. 228 to 230. 
a traverse of the Ist demise is in bar, 

of the 2d. is in abatement, 223 to 230. 
in case of alienation by tenant in dower 

or by the curtesy, 231. 
no general issue, by which the tenant j 

can put in issue his own title to the 

land, 232. 

coNsmiu c^u. 

Writ tft, 3, 7, 233. (See title Casu prcviio,) 
COPARCENARY, 

on the part of the demandant, 68. 

PUa of, taken away by stat. 
1785, c. 62, 69. 

on the part of the tenant, 71. 

Plea of taken away by stat. 1796, 
c. 76, 71. 
COPARCENER, 

Flea of the omiision of one as demandant, taken away by stat. 
1785, c. 62, 69. 

manner of tracing descent from one to the survivors, 37. 
COPARCENERS, 

may sever, or any two or more may join, in action for inheri- 
tance descended from a common ancestor, 69. 
COSTS OF SUIT, 

none allowed at common law, 99. 

allowed here in ail cases, to the party prevailing, 99. 
CO-TENANT, 

Plea of omission of one, taken away by stat. 1796, c. 75, 71. 

each must answer for what he holds, 71. 
COUNT, 

Inserted in the writ, 13. 

defects apparent in, are ground of demurrer, 23. 

Pleas to, not in use here, 102. 
COUNTERPLEA, 

of Voucher, 14. 

of Warranty, 14. 

of Aid, n^, 188, 189. 

of Reciipt^ 192. 
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COUSINAGE, 

not in ase here, 2. 

its place supplied by writ on abatement, or on disseisin eutn 

ItUiio, 2. 
form of the writ and count, 348, 349. 
COVERTURE, 

of femt demandant^ fonnerly abated the writ, 141. 
' by statute 1826, c. 70, the husband may be joined with her 
and prosecute the suit, 141. 

or the other demandants, if any, 
may prosecute it alone, 141. 
Pleadings and entries^ 141. 
cm ANTE DIVORTIUM, 

Writ of^ like eai in vita^ excepting that it states a divorce, in- 
stead of the, death of the husband, 255. 

lies after every divorce a vinculo^ unless for the 

adultery of the wife, 255. 
the heir of the wife may have sur etti ante divortiumy 
257. 
cm m VITA, 

Writ of, 248, (and see Table of Pleadings.) 

lies for a widow, for her land aliened by her husband, 
248. 

whether her estate were in fee, in 
tail, or for life, 248. 
lies upon a recovery by default against the husband, 
as upon an alienatidn, 254. 
seisin of the demandant, whether^ necessary within thirty 
years, quart, 249. 

whether traversable, qwsre, 249. 
when the action is brought by the heir of the wife, it is wr 

cui in vita, 254. 
the latter lies only when the wife had a fee-&i)D|^e, and varies 

but little from the cut in vita, 254. 
the alienation is not a discontinuance, and the widow or her 

heirs may enter^ 250. 
Pleas, may traverse the demise by the husband, or the title of 
the wife, 257. 

in bar, by exchange for other lands, now held by de- 
mandant, 259. 

by acceptance of rent for the land denised, 259. 
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CURTESY, 

Tenant hy^ may mamtaia a writ of entry od his own seisin, 
27, 31. 

b in, in the post^ 44* 
DAMAGES, 

none recovered here, in any real action, 99i 
DARREIN SEISm^ 

Plea of^ in writ o( entry, 10^ 106. 

in writ of right, whether pleadable, quare^ 265. 
DEATH 

of demafidant^ does not now necessarily abate the writ, 24^ 130. 

the heir may come in and prosecute, by statute, 
1826, c. 20. 24, 131. 
of one <f the demandants^ survivors may prosecute alone fot 

their shares, 24, 131. 
of one of the detnandanti wlio were jaint'tetiante^ survivor may 

prosecute for the whole, 132. 
Pkadinge and entries in such cases, 132, and seqq. (and see 

Table of Pleadings.) 
of one of the tenants^ action may be prosecuted against survi* 

vor, 24, 137. 
Pleadings and entries in such cases, 138, and seqq* (and see 

Table of Pleadings.) 
of a stranger^ generally pleadable only when it takes away 
the ground of the* action, and then in bar, 140, 168, (and 
see Table of Pleadings.) 
DEFAULT 

of tenant after due service of original writ, judgment thereon 
for demandant according to his count, 13. 
DEFORCEMENT, 

allegation of, inserted in every writ in the post^ and why, 43. 

in other writs or counts, in our practice, 243, 
264, 272, 277, 301, 314. 
DEGREES, 

til writs of tntryy 7, 41, 43. 

founded on lawful alienations, or descents, 43. 
reason for prohibiting a writ of entiy be*' 
yond the degrees, 225. 
DEMANDANT. (See titles, Deaths DisabilUy^ Person.) 
DEMANDANT HIMSELF SEISED, 

equivalent to a plea of non-tenure, 102. 

48 
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DEMISE, 

PUa of mistake of^ 110, 227. 

on the part of the tenant, stated in a writ of entry, inclcidefl 

a descent as well as a conveyance, 122. 
distinction between a demise on which the action is iblulde«^ 
and one which only makes a degree, 128. 
DEMURRER, 

substantially the same as in personal actlotas, 162. 
DESCENT, 

manner of tracing it frpm one coparcener to the survivolrs, 57. 
in tracing, to retain the same division of fraelioRal .jparts 

throughout the count, 35. 
Plea of mistake of^ to demandant, 108, 296. 
on the part of the tenant in writ of entry is stated as a de- 
mise, 122. 
from brother to brother, stated without nandng Hie Ather, 279. 
DESCRIPTION 

of land demanded must be precise attd certaiO) 13. 
DEVISEE, 

as to action by, 364, 365. 
DISABILITY 

of demandant by marriage, or otherwise, hosbaiid or guardian 

may prosecute a pending action, 24, 141. 
Pleadings and entries^ 141, (and see Table of PietdlDgs.) 
DISCLAIMER, 

Plea of^ 97, (and see Table of Pleadings.) 

different kinds of, at the common law, 97. 
Plea of J frequently operated as a releaee, feoffinent^ or other 
conveyance, 98. 

in our practice is frequently pleaded instead eC Wj^ 

tenure, 99. 
as beneficial to demandant, ds a judgment in his fa- 
vour, except as to damages and costs, 99. 
may be general or special, 100. 
may be pleaded in abatement, or in hat^ iOO» 
PUa of saving a right 6f way, 101. 
DISCONTINUANCE 

of estate J seldom occurs here, 11. 
DISSEISIN, 

at election of demandant, 12. 

by demandant pending the writ, pIeadaMe> formeribf in abate- 
ment, probably now in bar, 142, 165. 
Writ of entry on, 4, 25, (and see Table of Pleadings.) 
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DISSEISIN— cofiltniMd. 

Writ of entry on^ only title set forth by demandaot is his seisin, 

or that of his ancestor, or predecessor, 4. 
founded on seisin of demandant, and disseisin 
bj tenant, 2, 5, 25. 

is the writ in nature of an assise, 2, 12. 
founded on disseisin by the tenant is thet 

writ in the quibus, 40. 
degrees in, and mode of computing them, 

41, 43. 
on demandant's own seisin, 6, 25. 

may always be maintained 
when demandant has a« 
right of entry, II. 
is more simple, convenient, 
and effectual, than eject- 
ment, 12, 16. 
seems unnecessary to set 

forth demandant's estate 

« 

specially in the count, 27, 
28. 
Count tn, 25, and seqq. (and 
see Table of Pleadings.) 
Writ of entry on^ cum iituloy 2, 5, 31. 

how it differs from mortdancestor, 

ayel, besayel, and cousinage, 3. 

the title as heir, or successor, is 

materia] and traversable, 31. 

Count in, 31, and seqq. (and see Table of 

Pleadings.) 

in tracing descent, when to call one 
'^ son and heir,'' and when ^^ son" 
only, 34, 35. 
^^coimii" applied to any ancestor 
except father, grandfather, and 
great grandfather, 35. 
manner of tracing the descent 
among coparceners, 37. 
Pkoi in abatement, 56, and seqq. (and see 

Table of Pleadiqgs.) 
Pleas tfi bar, 153, and seqq. (and see Table of 
Pleadings.) 
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an non-appearance^ none in oar practice, 13. 
DIVORCE, 

of a woman demandant^ she may prosecute alonei 149. 
entry of suggestion of, and motion thereon, 142. 
DOWER, 

our law respecting, substantially the same as in England, 19. 
ffWr of right of seems not to be in use here, 16, 307, 315. 
Writ of xinde nihil habet^ form of, prescribed by statute, 19, 

306. 
ffhen husband dies sesied, usually assigned by the Judge of 

Probate, 307. 
if recovered at common law, demandant has damages equal tq 

rents and profits, 307. 
three points necessary to maintain the action, marriage, seisin, 

and death of the husband, 308. 
divorce for adultery of husband is equivalent to his death, 308.. 
seisin in law by the husband is sufficient, 308. 
Writ of lies against abator, or disseisor of the husband, 309. 
must be of such estate as the issue of the husband and wife 

might have inherited, 309. 
Count tn, 310, (and see Table of Pleadings.) 

allegation of previous demand necessary, to entitle 
demandant to damages, 311. 

whether necessary fpr the main-: 
'' tenance of the actioq, ^ucere, 

316,316. 
whether nAessary to allege seisin of the husband, 

7i«rre, 312, 313. 
against the husband, after divorce for adultery by 
him, 314. 
Plea9, tenant ^^ comes and says,^' &c. omitting the words, *^ aodl 
defends his right,^^ &c 319. 

to the writ, or to the action of the writ, like those in 

writs of entry, 315. 
no general issue traversing all the three points in the 

count, 317. 
traversing the marriage, concludes to the country, 318. 
the death of the husband, concludes to th(^ 

country, 320. 
the seisin of the husband, form of, 319. 
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POWER— cofKtnued. 

Pleaj traTersfaig the demand to assign the dower, 322. 

same, in bar of damages only, 323. 
same, in bar of the action, and ako of the 
damages, 324. 
in bar, by joining in conveyance by the husband, 32& 
by devise, or jointure, 327. 
by an assignment by the Jadge of Probate, 327. 
PUM FUIT INFRA MTATEM^ 

Writ of^ lies upon an alienation by an infant, 263. 

lies for the infant himseIf,^aAer his arrival at full age, 
263. 
for his heir, after his death at any age, 263. 
or the alienor, or his heir may enter, 263. 
sembUy that it will lie for tenant in tail or for life, 
upon his own alienation, 264. 

but not for the heir in tail, 264. 
PUa^ that the grantpr was of full age, 266. 

that the grantor exchanged the demanded premi? 

ses for other lands, which he still holds, 267. 
that he reserved a rent, and has accepted it aftei^ 

his full age, 267. 
that he had nothing in the premises but as hus- 
band of one A.* 268. 
when the action is brought by one of two joint- 
tenants who aliened jointly, 267. 
PUM JVOJV FUIT COMPOS MENTIS, 

Writ ofn is founded on an alienation by one who was not of 
sound mind, 269. 

was formerly held to lie for the alienor himself, 269, 
afterwards decided otherwise in England, 269^ 
lies in this State for the alienor himself, by bis guar-: 
dian, 270. 

or in his own name after recovering' 
his reason, 271. 
PUcj t^at the grantor was of sound mind, 273. 

that he was never seised, &c. or did not demise, 

273. 
that in a former suit between the same parties, 
the deed in question was proved or admitted 
to be good, 273, 274. 
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EASEMENT, 

, rigki l0| excepted and reserred io plea of discleimer, 101. 
EJECTMENT, 

writ of entry in nature of an assise, a more simple, conyeoient 
and effectual remedy, 12. 

^NTRY) 

Right of, to revest an estate, 2. 

TUie of^ to vest an estate, on a forfeiture, or conveyance, 2. 

party having right or title of, may always enter, and maintain 

action on his own seisin, 11, 12. 
hy demandant, pending the writ, formerly pleadable in abate- 
ment, 142. 

probably now pleadable in bar, 143, 165. 
by a strainer, pending the writ, will generally abate it, 143, 
and seqq. 

probably now pleadable in bar, 151. 
ENTRY, 

WrU of, always founded on actual seisin of demandant, or of 
some one under whom he claims, 4. 

if brought for the whole, demandant may recover any 

aliquot. part, 55. 
founded on entry by wrong, or without wrong, 3, 6, 7. 
within the degrees, or in the post, 5, 7, 40, 41, 42, 43. 
in the po$t, reason for alleging a deforcement in, 43. 
on seisin of demandant, or of an ancestor, or pjrede- 

cessor, 5. 
many of them are now disused, 11. 
on seisin of demands^t, may always be brought when 

ejectment would lie, 12. 
on disseisin, 4, 25, and seqq. (and see Table of Plead- 
ings; and title, Dwemn,ivn< of entry on.) 
on abatement, 6, 195, and seqq. (and see Table of 

Pleadings, and title. Abatement, writ of entry on,) 
on intrusion, 6, 206, and seqq. (and, see Table of 

Pleadings, and title. Intrusion,) 

founded on a demise to the teftant, or to one under 

whom he holds, 6, and seqq. (and see Table of 

Pleadings, under the titles of the different actions.) 

in these, one of th^ degrees is lost, 7, 225. 

fiifTay, 

PUa of mistake of, 112 to 130, (and see Table of Pleadings, 
apd Index, title, Mistake.) 
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ESTATE 

of demandant^ plea of mistake of^ 110, 184, (and see title, 

Mistake.) 
of tenoMt^ plea of mistake of^ 112, (and see title. Mistake.} 
ESSOIN, 

tioQ^ in oat prbctlee) 13. 
ESTOPPEL, 

by matter alleged, and jproved or admitted, in a former action, 
thoQgh of an inferior nature, 274, 275. See also 283, 284. 

Evidence, 

under the general Issae, in writ of entry, on the part of the* 
demandant, 157, 161. 

on the part of the ten- 
ant, 157, 158, 161. 
EXCOMMUNICATION, 

Plea of not used here, 58. 
EXECUTORS AND ADMINISTRATORS, 

actions hy, on mortgage, 53. 
EX GRAF! qUERELA, 

form of the writ of 364. 
FOhMEDON, 

tfi Descender, writ of 17, 299, 300. 

maintainable by the heir, when bis an- 
cestor has aliened, or been disseised or 
deforced, 17. 
'Count in, most allege esplees in donee, 17. 
Pleas, In abatement substantially the same a» iff 
writs of entry, 302. 
genera) issue, 19, 302. 
in Ranainder, writ of 17, 302. 

lies for one who has a remainder in 
tail, after an estate for life, or a re- 
mainder in fee, after an estate tail, 17. 
whether for one who has a remain- 
der in fee, after an estate for life, 
qwBre, 17, 18, 245. 

in this case the demaDdanI 
has other appropriate 
remedies, 17. 
will not He after the remainder ha» 
been once eiecuted, 18. 
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FOKMEDON—wntiwud. 

in Remainder^ Count t», must allege esplees in donee, but 

need not in donor, 18. I 

« Plea of general iasne, 303. 

in Reverter J writ of, 18, 303. ^ 

lies for donor, or his heirs, after estate tail 

spent, 18. 

Count in, must allege esplees in donor and 

donee, 18, 303. 

how to show the determination of 

the former estate, 304. 
general issue in, nan dedit, 19, 302, 303. 

whether, non feoffavit^ or 
non deviioviij were not 
of the like effect, qnaar^ 
19. 
GENERAL ISSUE, 

in writ of entry, when the action is in proper form, will gen- 
erally put in issue the whole gist of the action, or titk to 
theland^ 153, 155. 

not the title to the action, such as the de- 
mandant^s title as heir, &c. 156. 
evidence under, on the part of the demandant in writ of en- 
try on disseisin, is the, seisin on which the action is founded, 
, 157, 161. 

on the part of the tenant, must disprore that 
seisin, or prove a right of entry in the tap* 
posed disseisor, 157, 158, 161. 
form of, in different actions. (See Tahle of Pleadings, and 
this Index, under the titles of the respectire actions.) 
ORAM'D CAPE, 

not in use here, 13. 
HEIRS, 

Writ of entry by, SI, and seqq. (and see Tahle of Pleadiilgs.) 

by, one of several, 33. 

Plea, that demandant is not heir, lie 177^ lBi$ 
(and see Table of Pleading^.) 

because iilegitiaiate, 

182. 
because an alie0)182* 
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UElRS^eontinutd. 

may sue severall/, or any two or more may join, in a ifeal 
action, 69. 
HUSBAND AND WIFE, 

(See titles, Coverture^ Divorce^ Cui in vita^ and Cut anU 
DvDoriium,) 
Count 6^, on disseisin committed after the marriage, 25. 

before the marriag;e, 26. 
Plea of mistake of entry by^ 1 27, (and see title, Mistake,) 
ILLEGITIMACY 

of demandant^ or of one from whom he claims, pleaded in baf| 
178, 179, 182, 184. 
INFANT. (See Dumfuit infra oitatem.) 
INTRUSION, 

writ of entry on, 6, 206, (and see Table of Pleadings.) 

lies in case of entry by a stronger, aAer the 

death of any tenant for life, 206. 
seems to be founded on demandant's, or his 
ancestor's, seisin of the reversion^ not tetftn 
o/<fte2and, 208, 211. 
from what time the statute of limitationa be* 

gins to run, qutere, 208, 209. 
whether it lies in case of disseisin of tenant 

for life by a stranger, quosre, 216 to 219. 
will lie for remainder-man or reversioner for 
life, or in tail, but not for the h6ir in tail, 
219. 
Pleas in abatement, substantially the saitie as 
in entry on disseisin, 220. 
in bar, like those in entry on disseisin, 220. 
the general issne, non intrtuii, seemfl 
to put in issue the existence of the 
reversion or remainder on which 
the action is founded, as well as 
.the right of entry of the supposed 
intruder, 220 to 222. 
JOINT-TENANCY, 

on the pari of the demandant, 68. 

Plea of, taken aWay by stat. 1785, 
c 62. 69. 
on the part of the tenant, 71. 

Plea of, taken away by stat. 1795, c 
75. 71. 

49 
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JOINT-TENANCY— cotihnueJ. 

each tenant must answer for what he holds, 71. 
JOINT-TENANTS, 

may sever, or any ti^o or more may jmii, in as actieo for knd 
of which they have been disseised, 69. 
JUDGMENT, 

til writs of entry^ 193. 
in writ of rights 297. 
JURISDICTION, 

PUa to^ not necessary here, 57. 
JURIS UTRUM, 

Writ of not in nse here, 16. 
form of the writ and count, 280, 355, 356. 
LIMITATIONS, 

Statutes of not necessary to be pleaded in common wriU of 

entry, 157. 
by statute 1817, c. 190, § 12, in case of sales by ezecntors 
or administratoi-s, kc, whether it extends to strangers, 
quare^ 163. 
MINISTER 

of a parish^ count by^ in writ of entry, on his own seisin, 27. 

on seisin of his predecessor, 39. 
resignation or removal of, when demandant, plead- 
able in bar, 142, 165. 
Count in writ of right ^,281. 
MISJOINDER, 

and omission of parties, 23, (and see Chap. 3, § 4, 5, 6, 7, 8.) 
on the part of the demandant, when made to appear, defeats 

the action, 70. 
may s^pear in evidence, on the general issue, 70. 
when it must be pleaded specially, 70. 
when in bar, and when as a temporary disability, 71. 
on the part of the tenant, 71. 
MISTAKE IN THE WRIT, 

showing that the action is misconceived, may occur in six 

particulars, 106. 
1st. Mistake of demandanfs title ; plea of darrein letim, I0& 
darrein seisin with title, not proper in writ of entry, 107. 

without title, was anciently a plea in abatement, 
107. 
whether pleadable in writ of right, quare^ 2B5' 
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MISTAKE IN THE WRIT— conhVwcc/. 

Ml J. Mhtake of ^ descent to demandant^ 108. 

Plea of J confined chie% to writs of right 

and fonnedon, 108. 
if apparent on the face of the writ and 

count, is ground of demurrer, 109. 
Plea of in writ of right, 296. 
Sdty. Mistake of ike demise stated in the writ^ 110, 227, and 

seqq. 
4th!y. Mistake of the estate of the demandant^ 110, 184. 

would now probahlj be a bar, 
whether pleaded, or appearing 
in evidence under the general 
issue. 111, 185. 
Bthly. Mistake of the estate of the tenant^ 112. 

not pleadable in writ of entry, nor 
writ of right, 112. 
6th1j. Mistake of the entry, 1 12, and seqq. (and see Table of 
Pleadings.) 

as to the supposed disseisor, 112 to 

118. 
as to any one holding aAer the sup- 
posed disseisor, 118, and seqq. 
in the case of husband and wife, 

127. 
of the tenant in the action, must 
show how he did enter, 230, 237, 
258. 
MORTDJWCESTOR, 

AssiH of form of the writ, 346. 
not adopted here, 2. 

its place supplied by writ of entry on abatement, or 
on disseisin ewn tituh, 2. 
MORTGAGE, 

action tofortchse^ 49, (and see Table of Pleadings.) 

resemblance to a bill in equity to foreclose, 

49. 
may take the character of a common writ 

of entry on disseisin, 49, 52. 
lies for executor or administrator of mort- 
gagee, 53. 
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MORTGAGEE, 

may demand and recoTer poMession before breach of the 

pondition, 55. 
after actual entry, may maintain a common writ of entry on 

his own seisin, as of an absolute estate in fee, 54. 
executor or administrator of, after having possession for breach 

of condition, may maintain a lilce action, 54. 
and mortgager^ action for the mortgaged premises may be 
brought against tbem jointly, 89. 
KON DEBIT, 

the genera! issue in Formedpn, 19, 302, 303. 
NOJ^ PEFISAFlTy or JSTOJ^ FEOFFAFIT, 

whether pot eqpivalent to J^on dedity quasre, 19. 
NON-TENURE, 

Plea of^ 22, 90, (and see Table pf Pleadipgs.) 

p in geners^l a good plea in every real action, 90. 
m^y be tp the whole, or to part, of the demanded 
premises, 91. 

general, or special, 91. 
may be pleaded in bar or in abatement, 92. 
generally necessary to show that he was not tenant at 
(he commencement of the action, nor at any time 
afterwards, 93. 
piceptions to this rule, 93, 94. 
PUa, that the demandant himself is seized, 3eems equivalent 

to, 102. 
gffneralf not pleadable in waste, 331. 
may be pleaded specially with other matter, in waste^ 331. 
NOVEL DISSEISIN, 

Aisue of, 2, 344. (See title. Assise of novel ^is^eitin.)i 
NUPER OBIIT, 

fiot in use here, 352. 

its place supplied by the appropriate ^rit of entry, 352. 
form of the writ and count, 350. 
pHISSION 

of coparcener, or joint-ienanf^ as demandant, plea of, takep 
away by stat. 1785, c. 62, 69. 

09 tenant, plea of, taken away 
by Stat. 1795, c. 75. 71. 
OUTLAWRY, 

when it causes a forfeiture of lands^ pleadable in bar, 59. 
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OUTLAWRY— con<tnw«d. 

when it does not cause a forfeitare of lands, in disabilitj of 
the person, 69. 
PARISH. (See title, Sine auensu paroekicc.) 
PAROCHIJE. (See title, Sine assensu parochite.) 
PARSONAGE LANDS. (See title, Sine assenw parocMa:.) 
PER, 

Writ of entry in, 7, 41, (and see Table of Pleadings.) 
PER AND cm. 

Writ of entry in, 7, 42, (and see Table of Pleadings.) 
PERSON, 

^ the demandant, pleas to, 22, 58 to 70. 

many of them not in use here, 58. 
oatlawrj, alienage, and coverture, 
are retained in our practice, 58. 
of the tenant, pleas to, 22, 71, and seqq. (and see Table of 
Pleadings.) 

PETIT CAPEf 

not in use here, 13. 
jPLEAS, 

in abatement tiTe numerous, 9, 11, (and see Table of Pleailr 
ings, and the respective titles in the Index.) 

many of them are necessary to a just defence, 10, 

and are now pleadable in 
bar, 10, 22, 24, 57, 9|, 
100, 111. 
others, formerly pleaded to the writ, or count, 
are not in use here, 23, 102, 104. 
tfi bar, special, were very few, 9, 153. (See Table of Plead- 
ings, and the respective titles in the Index.) 

must not be contrary to the supposal of the writ, 10, 
188. 
PLEADING OVER, 

in bar^ or otherwise, after plea of several tenancy, 74 ^o 80. 
after plea of sole tenancy, 81. 
the reason for it, 74. 
POST, 

Writ of entry in, 1, 42 to 48, (and see Table of Pleadings.) 

resemblance of, to writ of right, 46. 
whether it lay at common law, 45, 48. 
clause, ^* et unde queritur,'^ &c. at close of 
the writ, and why inserted, 43. 
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POST-— continued. 

when a party is consideretl as in, in the posiy 44. 

Pleadings in writ of entry tn, 46, 47, 48, (and ied Table of 
Pleadings.) 

tenant in writ of entry in, often required to set forth fats title 
in a special plea, 44, 45. 
PRJECIPE 

in capite^ not in Use here, 16. 

quod reddat^ form of, 343. 
PROCESS, 

in real actions as short and simple as in personal, 13, 14. 

in writ of right, as simple as in any other real action, 276. 
PROFESSION, 

Plea o/*, not in use here, 58, 71. 
PROPERTY, 

Right of, includes right of possession, ?. 
qUARE IMPEDIT, 

form of the writ and count, 353. 
qUE ESTATE, 

as to pleading by, 158 to 161. 

quiBDs, 

Writ of entry in the, 40. 
f* qUOD CLAMAT ESSE JUS ET HMREDITATEM StlAM^^^ 

when to be inserted in the count, 26. 
j^t/OD El DEFORCEAT, 

form of the writ, count, and pleas, 366, 369. 
flUQP PERMITTAT PROSTERJ^ERE, 

pot ii) use here, 16, 364. 

form of the writ, count, and pleas, 362, 363. 
RATIONABILI PARTE, 

Writ of, not in use here, 16, 352. 
form of, 351. 
RECEIPT 

of reversioner or rematfider-ffian, in action against teaaait for 
life, 189, 295, (and see Table of Pleadings.) 

of wife, on default of her husband, 191. 

Counterplea of 192. 
flECOVERY 

by a stranger against the tenant, pending the writ, pleadable 
in ftbetement, 148. 

probably also in bar, 161. 
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RELEASE, 

or dMMMyance, to the tenant, kc. pleadable lo bar, 168, (and 
see Table of Pleadings.) 

ivbetber necesfary to plead it, when made by 
the demandant or his ancestor, 169. 
REMANEAT LOqUELA, 

Entry of^ on plea of alienage, 66. 
RESUMMONS, 

Writ ^ «ipoD restoration of peace, after plea of alien enemy, 
67. 
REVERSION, 

Descent of^ and descent of the rig^kt of the reversion^ distinc- 
tion between them, 212, 245. 
Attignment of, sometimes stated as a conyeyance of the land, 
216. 

must be stated to be by deed, or fine, &c. 215. 
RIGHT, 

Writ off lies only fof lands in fee-simple, 15. 

lies concurrently with all the writs of entry, when at 

fee-simple is demanded, 15, 276, 282. 
is the only remedy when the right of possession it' 

lost, 15. 
is founded on the seisin of demandant, or his ancestor,- 

15, 277, 279. 
seisin acquired by wrong is sometimes sufficient as* 

against a stranger, 280, 282. 
few special pleas required, or allowed, 15. 
judgment in, conclusive as to every kind of title or 

interest, 2, 16. 
writ in, same as in other real actions, 16, 276. 
actions in nature of, 16, (see title. Praecipe in capiiej 

and other appropriate titles.) 
resemblance between, and writ of entry in the posty 46. 
is in our law one of the most simple of the real ac-- 

tions, both in the process and the pleadings, 276. 
jmay be n>aintained by Minister of a parish for par- 
sonage lands, 281. 
demandant in, may fidl, though he ba^ the right of^ 

possession, or right of entry, 282. 
lies after judgment in writ of entry, but not to tiy 
again the same title or question of right, 283* 
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RIGHT— continued. 

Writ of^ is of a different nature, as well as a h^er nature, than 
the writs of entry, 284. 
Plms^ in abatement substantially the same as in writs 
of entry, 285, ^and see Table of Pleadings.) 

darrein eeiein, whether a good plea, qwere^ 285. 
seyeral in bar, which must be pleaded special- 
ly, 288. 
others, which may be so pleaded, 288. 
special, issue on, was triable by a common jury, 
289. 

seisin of demandant, or of Iiis ancestor, most be 
specially traversed, 289. 

manner of traversing it, 

289, 291. 
when traversed, demand- 
ant opens with evi- 
dence of the seisio, 
290. 
otherwise, tenant opens 
with evidence of bis 
right, 289. 
no need of any replication to the general issue, 
294. 
Plea, after joinder in aid, 294. 

by tenant alone, after praying in aid, 294. 
by tenant by receipt, 295. 
Judgment in, for demandant, 297. 
final for tenant, 297. 
that demandant take nothing by his wiit^ 
298. 
Writ of, of Advowson, not in use here, 16. 

form of, 355. 
for lands in ancient demesne, not in use Iiere, ]6< 
of Dower, not in use here, 16. 
de RationahUi parte, not in use here, 16, d52« 

form of, 351. 
RIGHT OP ENTRY. (See title, iJn^ry.) 
SAFER DEFAULT, 

none in our practice, 13^ 
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SEISIN 

of demandant, or his ancestor, as stated ia the writ, the hasis of 
all writs of entry and writs of right, 4. 
SEVERAL JOINED, 

as demandants, when one only ought to sue, 70, (and see title^ 

Misjoinder*) 
need not always he pleaded specially, 70. 
SEVERAL TENANCY, 

PUa of, 72, 75, and seqq. (and see Tahle of Pleadings.) 
does not always abate the writ, 72. 
sometimes abates the writ in part or in whole, 72. 
reason why it abates the writ, 73. 
soTeral distinct pleas of, abate the writ only when they em- 
brace the whole premises, 80. 
would now probably be pleadable in bar, 80. 
^arty pleading, must plead over, 74, 80. 

as to parcel, must answer as to the residue, 75. 
Replication, 76 to 79. 
SmE ASSEJVSU PAROCAlJE, 

Writ of, resembles the writ sine assensu capituli, at the com- 
mon law, 260. 

lies for the successor of a minister, who has aliened 
parsonage lands without the consent of his parish^ 
260. 
the alienation is not a discontinuance, and the successor may 
enter, 261. 

Plea, may traverse the demise in manner and form, 
&c. 262. 

may set forth specially the assent of the parish, 

262. 
this last plea unnecessary, being comprised in 

the preceding, 262. 
may set forth a subsequent confirmation by the 
parish, 262. 
SOLE TENANCY, or ENTIRE TENANCY, 
Plea of, 23, 81, (and see Table of Pleadings.) 
party pleadiDg, must plead over, 81. 

if all the other tenants are defaulted, &c. demandant will 
answer only to the additional matter of the plea, 82, 87. 
demandant generally compelled to accept the party so plead- 
ing, as tenant to the writ, 82. 
50 
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SOLE-TENANCY, or ENTIRE TENANCY— conriniiecl. 

when any other also pleads as tenant, demandant mmt main- 
tain his writ, 83. 
Pleadings^ how affected bj our statutes as to disclaimer, ancl 

costs, 84, 85. 
Pleas of J bj mortgagor and mortgagee, and replication, 89. 
bj disseisor and disseisee, 90. 
STRANGER, 

rule as to not showing title in, unless when one claims tinder 

it, 6. 
entry, or recovery by, pending the writ, 143. 
STULTIFYING ONE'S SELF, 

allowed here, in the writ of Lhim nonfuit compos mentis^ 269. 
SUCCESSOR, 

Plea J that the demandant is not the successor, &c. 177. 
of corporation sole, is always in, in the posi^ 44. 
SUMMONS AND SEVERANCE, 
does not lie in our practice, 33. 
SUR cm ANTE DIVORTIUM, 

Writ of entry on^ 8, S57, (and see title, Cui ante divortium.) 
SUR CUI m FFFA, 

Wirit of entry on^ 8, 254, (and see title, Cui in vita.) 
TAIL, ^ 

Estates tn, rarely exist here, 299. 

are barred, by conveyance honafide^ by deed, 299, 
300. 

also by a common recovery, 300. 
creation of, by devise ; the law altered by stat. 

1791, c. 60! 299. 
liable for debts of tenant in tail, 300. 
TENANT, • ■ 

in tail^ may maintain writ of entry on disseisin to himself, 27. 
need not set forth his estate specially, 27, SO. 
▼arious opinions on this point, 28. 
Count by^ in writ of entry, 29, (and see Table of 

Pleadings.) 
cannot maintain formedon after having been lawfully . 
seised, &c. 29. 
for life^ may maintain writ of entry on disseisin to himself, 27, 
31. 

need not set forth his estate specially, 27, 
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for life, count by, in writ of entry, 29, 30, 31, (and see Table 

of Pleadings.) 
by the curtesy, count by, in writ of entry, 31. 

is in, in the post, 44. 
in dowef, count by, in writ of entry, 31. 
TENANT, 

Plecu to the penon of, 71. 
TERMWUM qui PRMTERIiT, 

Writ of entry ad, 8, 241, (and see Table of Pleadings.) 

lies against one who holds oyer aAer the 
determination of a lease for life or years, 
241. 
not after an estate in dower, or by the cur* 

tesy, 242. 
lies for him in the remainder or reversion^ 

or for his assignee, 241, 245. 
seems that it will lie for remainder-man in 

fee, 246. 
not for remainder-man in tail, 246. 
Pleas ; the general isaae is noti dimisit, 246. 
TITLE, 

Plea of mistake of, 106, 285, (and see title, Mistake.) 
" UJ^DE qUJERITUR,^^ &c. inserted in every writ in the post, 

and why, 43. 
VIEW, 

not demandable by the tenant, 14. 

may be ordered by the court, on motion of either party, 14. 
VILLENAGE, 

Plea of, not used here, 58, 71. 
VOUCHER, 

its purpose and effect, 14. 

no recovery over^ in value against the vouchee in our prac* 

tice, 14. 
no counterplea of, 14. 
WARRANTYj 

no counterplea of, on voucher, 14. 
WASTE, 

AdUm o/*, is a mixed action, by which plaintiff may recover 
the place wasted and treble damages, 20, 329, 340. 

general principles relating to, same here as in Eng^ 
land, 20. 
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WASTE— conrinwcd. n 

Action of^ lies only for bim who has the next itmnediate estate of 
inheritance in reversion or remainder, 329. 
unless by stat. i7S3, c. 40, it lies also for lum who 
has the reversion for life, after estate in dower ; 
of which qwsre^ 329. 
against whom, in case of waste committed by an as- 
signee, 331, 332. 
against tenant, for waste committed by a stranger, 

332. 
Count tn, 333, and se(|q. (and see Table of Plead- 
ings.) 
f Plea^ general issue, and what may be proved under 

it, 338, 339. 

matter of excuse or justiUcationmust be plead- 
ed specially, 340. 
ti*aversing the plaintifiPs title, 340. 
of general non-tenure not allowed, 331* 
non-tenure may be pleaded specially, with 
other Ifiatter, 331. • 
"WHICH HE CLAIMS AS HIS RIGHT AND INHERITANCE,^' 

when to be inserted in the count, 2G. 
WRIT, 

Pleas tOy «, 11, 5G, 104. 

for matter apparent on the face of it, not in use h^re, 

104. 
may be necessary in case of latent ambiguity in de- 
scription of the premises, 105. 
Picas to the action of^ showing that the demandant 
has misconceived Lis action, 105, and seqq. (and 
see Table gf Pleadings.) 

many of thc^i necessary to the tenaut^fl. de- 
fence, 10. 

are now pleadable in bar, 22, 

23,24,57,91, 100, 111. 
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